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Customer sued grocery store for injuries sustained in
dip and fall on piece of cake. Upon jury verdict, the
Circuit Court, Dade County, Rosemary Usher Jones,
J., entered judgment for customer, and denied store's
motion for directed verdict. Store appealed. The Dis-
trict Court of Appeal held that: (1) store did not have
either actual or constructive notice of aleged sub-
stance on floor; (2) store's operation of demonstration
table at which pieces of cake were made available for
customers to sample was not inherently dangerous,
and (3) demonstration table was not being operated in
negligent manner.

Reversed and remanded.
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Before NESBITT, GODERICH and GREEN, JJ.
PER CURIAM.

The defendant below, Publix Super Markets, Inc.
[Publix], appeals from the denia of its motions for
directed verdict. We reverse and remand for entry of
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judgment in favor of Publix.

*406 The plaintiff below, Olga Maria Sanchez, was
injured while shopping at Publix when she dlipped
and fell on what appeared to be a piece of cake. Sub-
sequently, she filed a personal injury action against
Publix alleging that it created a dangerous condition
and negligently maintained its premises.

The evidence presented at triadl showed that the
plaintiff fell near a demonstration table where small
pieces of cake were available for customers to sample
and that at the time that the plaintiff fell, the demon-
stration table was not manned by a Publix employee.
However, there was no evidence as to how long the
cake had been on the floor or who had dropped the
piece of cake on the floor. At trial, Publix assistant
store manager testified that Publix store policy re-
quires that demonstration tables be manned by a Pub-
lix employee at all times. He also acknowledged that
when customers drop food that is being sampled, a
hazardous condition is created.

The jury returned a verdict in favor of the plaintiff.
Publix motions for directed verdict, new trial, or re-
mittitur were denied. Publix appeal follows.

Publix contends that the trial court erred by denying
its motion for directed verdict. We agree.

[1][2] In adlip-and-fall case, in order for the plaintiff
to recover damages, the plaintiff isrequired to

prove that the owner of the premises had actua or
constructive notice of the dangerous condition. Con-
structive knowledge may be inferred from either 1)
the amount of time a substance has been on the floor,
or 2) the fact that the condition occurred with such
frequency that the owner should have known of its
existence.

Schaap v. Publix Supermarkets, Inc., 579 So.2d 831,
834 (Fla. 1st DCA 1991) (citations omitted); see also
Winn-Dixie Montgomery, Inc. v. Petterson, 291 So.2d
666, 667 (Fla. 1st DCA 1974)(holding that in a slip-
and-fall action, owner of premises may not be held li-
able unless owner had actual or constructive notice).

[3] In the instant case, the evidence, viewed in the
light most favorable to the plaintiff, showed that Pub-
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lix did not have either actual or constructive notice of
the alleged substance on the floor. Specifically, there
was no evidence that a Publix employee knew that
there was a foreign substance on the floor. Further,
there was no evidence as to how long the substance
had been on the floor or who had dropped the sub-
stance on the floor. Finaly, there was no evidence
that this alleged condition occurred with such fre-
quency that Publix should have known of its exist-
ence.

Alternatively, the plaintiff argues that Publix is liable
for her injuries based on either the theory that Publix
method of operating the demonstration table is inher-
ently dangerous or that the demonstration table was
being operated in a negligent manner. We disagree.

[4] The plaintiff correctly states that Florida law does
provide that a plaintiff may recover damages in a
dip-and-fall case, regardless of notice, based on the
method of operation if the plaintiff can prove that:

1. Either the method of operation is inherently dan-
gerous, or the particular operation is being conducted
in a negligent manner; and

2. The condition of the floor was created as a result
of the negligent method of operation.

Schaap, 579 So.2d at 834. However, in the instant
case, we find that Publix method of operation is not
inherently dangerous and that the demonstration table
was not being operated in a negligent manner.

[5] First, we will address the plaintiff's theory that the
operation of the demonstration table is inherently
dangerous and, in doing so, examine a factually sm-
ilar case. In Schaap, the plaintiff sued Publix for in-
juries she sustained when she dlipped and fell on
what she believed was a cookie from Publix bakery.
Publix assistant manager testified that Publix has a
“cookie club program” where children under twelve
who are accompanied by an adult can receive a free
cookie and eat the cookie anywhere in the store. The
assistant manager in Schaap also acknowledged that
he expected children to drop portions of the cookie
on the floor and *407 that the flooring was dangerous
when this occurred. In Schaap, the plaintiff argued
that even in the absence of actual or constructive no-
tice, Publix was still liable based on its method of op-
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erating the cookie club program. Specificaly, the
plaintiff argued that based on the assistant manager's
testimony that he expected children to drop cookies
on the floor, the mere operation of the cookie club
program is inherently dangerous. The Schaap court
relied on Long v. Smith Food King Sore, 531 P.2d
360 (Utah 1973), a Utah Supreme Court case that
held that giving samples of pumpkin pie at a grocery
store is not inherently dangerous, and found that the
cookie club program is not inherently dangerous. In
the instant case, as in Schaap and Long, we hold we
hold that providing food samples is not inherently
dangerous.

[6] Next, we will address the plaintiff's theory that
this particular demonstration table was being oper-
ated in a negligent manner. The plaintiff alleges that
the demonstration table was being operated in a neg-
ligent manner because at the time when the plaintiff
fell, the demonstration table was not manned by a
Publix employee as is required by Publix store
policy. In essence, the plaintiff argues that because
Publix failed to follow one of its own corporate
policies, it isliable. We disagree.

If we were to accept the plaintiff's argument, we
would be holding that grocery stores are liable
whenever a customer dips and falls on any substance
on the floor, regardless of notice, since grocery stores
normally have either store or corporate policies
which do not alow foreign substances to be on
floors. Moreover, the plaintiff's argument would also
require us to ignore case law which requires either
actual or constructive notice in slip-and-fall cases in-
volving transitory, foreign substances. See Mabrey v.
Carnival Cruise Lines, Inc., 438 So.2d 937 (Fla. 3d
DCA 1983)(recognizing that “actual or constructive
knowledge isirrelevant in cases not involving transit-
ory, foreign substances (i.e., the typical banana peel
case), if ample evidence of negligent maintenance
can be shown.”)(emphasis added). We are not willing
to do so.

Accordingly, we reverse and remand for entry of
judgment in favor of Publix.

FlaApp. 3 Dist.,1997.
Publix Super Market, Inc. v. Sanchez
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