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sion of the State of Florida and Security
Bank, N.A., Appellees.

No. 4D07-3139.

April 9, 2008.

Background: County sought condemna-
tion of property owned by church, so that
county coul dexpanditsexistingsubstance-ab-
use facility. The Circuit Court, 17th Judi-
cia Circuit, Broward County, Robert
Lance Andrews, J., entered judgment for
county. Church appeal ed.

Holding: The District Court of Apped,
Stone, J., held that condemnation would
not place substantial burden on free exer-
cise of religion, and thus, condemnation
would not violate Florida Religious Free-
dom Restoration Act.

Affirmed.
[1] Eminent Domain 148 €0

148 Eminent Domain
Reasonable necessity, as element for a tak-
ing, includes both the amount and the loca-

tion of the land to be condemned. West's
F.S.A. § 73.021.

[2] Eminent Domain 148 €0

148 Eminent Domain

Condemnation of church property, for ex-
pansion of county's existing substance-ab-
use facility, was reasonably necessary;
county considered the church property a
desirable location for expanded facility be-
cause the property was accessible by public
transportation, was centrally-located, and
was close to other social service agencies
and a medical center. West's F.SA. §
73.021.

[3] Eminent Domain 148 €0

148 Eminent Domain

Generally, once there is a finding of reas-
onable necessity for a taking, based on
competent, substantial evidence, the
landowner must then either concede the ex-
istence of a necessity or be prepared to
show bad faith or abuse of discretion as an
affirmative defense. West's F.SA. 8§
73.021.

[4] Appeal and Error 30 €0

30 Appeal and Error

Appellate court reviews de novo the trial
court's legal conclusions regarding the
Florida Religious Freedom Restoration Act
(FRFRA), and reviews for competent, sub-
stantial evidence the factual findings.
West's F.S.A. § 761.03.

[5] Constitutional Law 92 €=0

92 Constitutional Law

The party claiming a violation of the Flor-
ida Religious Freedom Restoration Act
(FRFRA) bears the initial burden of show-
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ing that a regulation constitutes a substan-
tial burden on his or her exercise of reli-
gion. West's F.S.A. § 761.03(1).

[6] Civil Rights 78 €0

78 Civil Rights

Under the Florida Religious Freedom Res-
toration Act (FRFRA), a “substantial bur-
den” on the free exercise of religion is one
that either compels the religious adherent
to engage in conduct that his religion for-
bids or forbids him to engage in conduct
that his religion requires. West's F.SA. §
761.03(1).

[7] Civil Rights 78 €0

78 Civil Rights

Inquiry regarding substantial burden on
free exercise of religion, in action alleging
violation of Florida Religious Freedom
Restoration Act (FRFRA), is inherently
fact-specific, with the court analyzing
whether the adherent's religious practice is
obligatory or forbidden. West's F.S.A. 8§
761.03(1).

[8] Civil Rights 78 €=0

78 Civil Rights

Condemnation of land owned by church, so
that county could expand its existing sub-
stance-abuse facility, would not place sub-
stantial burden on free exercise of religion,
and thus, such condemnation would not vi-
olate the Florida Religious Freedom Res-
toration Act (FRFRA); while church would
have to relocate, there was nothing about
current location of church that was unique
or integral to the conduct of the religion.
West's F.S.A. § 761.03(1).

[9] Civil Rights 78 €0

78 Civil Rights
Church's proffered rebuttal testimony from

pastor, outlining the services that church
provided at its existing location, was not
relevant to showing that condemnation of
the church property, so that county could
expand its existing substance-abuse facil-
ity, would place substantial burden on free
exercise of religion, as element of church's
defense under Florida Religious Freedom
Restoration Act (FRFRA); such testimony
did not relate to whether the taking would
preclude the church from engaging in any
conduct mandated by the Romany religion.
West's F.S.A. § 761.03(1).

Appeal from the Circuit Court for the Sev-
enteenth Judicial Circuit, Broward County;
Robert Lance Andrews, Judge; L.T. Case
No. 04-7554(09).

Lauri Waldman Ross of Ross & Girten,
and Brian P. Patchen of Law Offices of
Brian P. Patchen, P.A., Miami, for appel-
lant.

Jeffrey J. Newton, County Attorney, An-
drew J. Meyers, Chief Appellate Counsel,
and James D. Rowlee, Assistant County
Attorney, Fort Lauderdale, for Appellee-
Broward County.

Steven Geoffrey Gieseler, Stuart, for
amicus curiae-Pacific Legal Foundation.
STONE, J.

*1 The church appeals an order allowing
the county to condemn the church property
through eminent domain. Although the
church does not dispute that the taking
would serve a public purpose, it asserts that
the county has failed to show a reasonable
necessity for the taking and is in violation
of the Florida Religious Freedom Restora-
tion Act (FRFRA). We affirm.

The county seeks to expand a substance ab-
use facility (BARC), requiring the church's
relocation to a new site. The county plans
to use two parcels of land for the BARC
project; the other is owned by the county.
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The rest of the city block on which these
two parcels are situated is also owned by
the county. On that remaining, county-
owned land, the county plans to build a
sexual assault center.

There was testimony as to why the county
needs to expand the BARC and the pos-
sible alternatives that were considered and
rejected. The county considers the church
property a desirable location for the BARC
because the property is accessible by pub-
lic transportation, is centrally-located, and
close to other social service agencies and a
medical center. Arguing against reasonable
necessity, the church submits that the adja-
cent county-owned property would be large
enough for the BARC if not used for the
other planned purpose.

Addressing the FRFRA defense, the church
claims that the condemnation amounts to a
substantial burden on its exercise of reli-
gion. The church also argues that the trial
court erroneously precluded the pastor's re-
buttal testimony with regard to the substan-
tial burden of the taking of the church. The
pastor testified that he did not know where
they will go if the church is taken, and he
has no other place for holding religious
education. Citing the Warner v. City of
Boca Raton, 887 So.2d 1023 (Fla.2004)
definition of “substantial burden” under
FRFRA, the trial judge sustained the
county's relevance objection. The church
then proferred the pastor's testimony that
outlined the services the church provides
and repeated how he did not know where to
go if the taking occurs.

In its order of taking, the trial court first
found reasonable necessity for condemning
the church property, concluding:

that the County has shown a reasonable
necessity for the condemnation of this

site. “Once a reasonable necessity is
shown, the exercise of the condemning
authority's decision should not be dis
turbed in the absence of bad faith or
gross abuse of discretion.” Canal Author-
ity v. Miller, 243 So.2d [131, 135
(Fla.1970) (per curiam) ]. The Church
has not come forth with any evidence of
bad faith or gross abuse of discretion.
While the Church argues that the County
failed to properly consider alternative
locations and consider the safety of
nearby schools which may be affected by
this project, there is no evidence to sup-
port this argument. The County did put
forth evidence that they considered al-
ternatives to this site.

In considering whether the taking substan-
tially burdens the exercise of religion, the
trial court found no FRFRA violation:

*2 The acquisition of this property
through eminent domain will not force
the Church's congregation to engage in
any conduct that their religion would for-
bid, nor will it forbid them from enga-
ging in any conduct their religion re-
quires. While it may be inconvenient for
the church to have to move its location, it
will not present a substantial burden on
the exercise of religion.

We conclude that the trial court did not err
or abuse its discretion in finding reasonable
necessity for the taking and no FRFRA vi-
olation.

[1][2] The reasonable necessity finding in-
cludes both the amount and the location of
the land to be condemned. See Canal Auth.
v. Miller, 243 So.2d 131, 133 (Fla1970);
see also City of Jacksonville v. Griffin, 346
S0.2d 988, 990 (Fla.1977); Jones v. City of
Tallahassee, 266 So.2d 382, 383 (Fla. 1st
DCA 1972). The tria court's finding that
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the county has demonstrated a reasonable
necessity for condemning the church's
property is supported by competent, sub-
stantial evidence. See, e.g., Hillsborough
County v. Sapp, 280 So.2d 443, 445
(Fla1973) (“When the trial court approves
the determination of reasonable necessity
and finds no abuse of discretion, a review-
ing court is then limited to deciding wheth-
er or not there was competent substantial
evidence to support the decision of the trial
court.”).See generally§ 73.021, Fla Stat.
(2006) (requiring that the contemplated
property be “necessary for that [asserted]
public use or purpose”).

[3] Generally, once there is a finding of
reasonable necessity, based on competent,
substantial evidence, “the landowner must
then either concede the existence of a ne-
cessity or be prepared to show bad faith or
abuse of discretion as an affirmative de-
fense.”Miller, 243 So.2d at 133. Here, the
church does not assert any bad faith or
gross abuse of discretion defenses, but in-
sists only that the county lacks necessity
for the taking. We note that there is no
evidence of bad faith or gross abuse of dis-
cretion by the county.

[4] Next, the church contends that even if
the trial court correctly ruled on the reason-
able necessity issue, the condemnation
would violate FRFRA. This court reviews
de novo the trial court's legal conclusions
regarding FRFRA, and reviews for compet-
ent, substantial evidence the factual find-
ings. Cf. Thiry v. Carlson, 78 F.3d 1491,
1495 (10th Cir.1996) (explaining the mixed
standard of review of a claim under the
federal RFRA).

[5] Modeled after the federa RFRA,
FRFRA states that:

The government shall not substantially

burden a person's exercise of religion,
even if the burden results from a rule of
general applicability, except that govern-
ment may substantially burden a person's
exercise of religion only if it demon-
strates that application of the burden to
the person:

(@) Isin furtherance of a compelling gov-
ernmental interest; and

(b) Is the least restrictive means of fur-
thering that compelling governmental in-
terest.

*3 § 761.03(1), Fla. Stat. The party claim-
ing a FRFRA violation “bears the initial
burden of showing that a regulation consti-
tutes a substantial burden on his or her ex-
ercise of religion.”Warner v. City of Boca
Raton, 887 So.2d 1023, 1034 (Fla.2004).

[6][7] In Warner, our supreme court sur-
veyed the federal case law and adopted a
“narrow definition of substantial burden ...
[that] is most consistent with the language
and intent of the FRFRA.”Id. at 1033.Thus,
under FRFRA, “a substantial burden on the
free exercise of religion is one that either
compels the religious adherent to engage in
conduct that his religion forbids or forbids
him to engage in conduct that his religion
requires.”Id . This inquiry is inherently
fact-specific, analyzing whether the adher-
ent's religious practice is obligatory or for-
bidden.

In Hollywood Community Synagogue V.
City of Hollywood, 430 F.Supp.2d 1296
(S.D.Fla.2006), the synagogue claimed that
denial of a permit to operate out of single
family houses in a residential neighbor-
hood violated FRFRA and RLUIPA
(Religious Land Use and Institutionalized
Persons Act).ld. at 1318 (noting that the
“substantial burden” standard is the same
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under both statutes). The synagogue argued
that the city's requiring that it shut down
the synagogue constituted a substantial
burden, as doing so “would adversely im-
pact its ability to continue providing reli-
gious teaching and worship to the com-
munity.”Id. at 1318.

The federal district court relied on the El-
eventh Circuit opinion in Midrash Seph-
ardi, Inc. v. Town of Surfside, 366 F.3d
1214, 1225 (11th Cir.2004), where that
court “found that the fact that the congreg-
ations may be unable to find suitable al-
ternative space did not create a substantial
burden  within the meaning  of
RLUIPA."City of Hollywood, 430
F.Supp.2d at 1318. The court also noted
that the synagogues current location in
each case held no particular or unique
“religious significance,” especially because
the synagogues did not prove that no other
property was available to accommodate
such practices. Id. at 1322.

In Men of Destiny Ministries MDM v.
Osceola County, 20 Fla. L. Weekly Fed.
D314 (M.D.Fla.2006), the county refused
to issue a permit and sought to evict MDM
for a land development code violation.
MDM provided services to men addicted to
drugs or alcohol, and challenged the action
as placing a substantial burden on its exer-
cise of religion. Id. at *1-7.The court first
found that MDM's services constituted a
religious exercise under FRFRA. Id. at *7.

However, the County has not placed a
substantial burden on that religious exer-
cise, either through the Code itself or
through their denial of the [permit]. The
County's regulations do not preclude
MDM from engaging in this religious ex-
ercise. MDM is free to run its rehabilita-
tion program in the other areas of the
County that are zoned for the sort of fa-

cility it currently operates. And MDM
may attempt to rehabilitate these indi-
viduals in other ways, such as by operat-
ing through counseling rather than by op-
erating an in-patient facility. So long as
MDM remains able to attempt to rehabil-
itate drug addicts and alcohalics, its reli-
gious exercise has not been substantially
burdened under the FRFRA.

*4 1d.

[8] The church's insistence that a specific
church building for holding worship ser-
vices is fundamental to religious exercise
under the statute is unpersuasive. Our su-
preme court expressly rejected any defini-
tion of substantial burden other than that
compelling conduct or that forbidding con-
duct. By no stretch does an otherwise valid
condemnation fall within these limits.
There is nothing about this location that is
unique or integral to the conduct of the re-
ligion.

[9] We aso conclude, with regard to the
trial court's sustaining the county's relev-
ance objection to the pastor's rebuttal, that
the trial court did not abuse its discretion.
The proffered testimony did not relate to
whether the taking would meet the defini-
tion of substantial burden by precluding the
church from engaging in any conduct man-
dated by the Romany religion. The proffer
simply outlined the services the church
provides at its existing location.

We recognize that if the church had met its
obligation to prove that there was a sub-
stantial burden, within the Warner para-
meters, the government would then bear
the burden of establishing that the taking
was the least restrictive means of further-
ing a compelling interest. See Warner, 887
So.2d at 1034 (citing § 761.03(1), Fla. Stat.
(2003)); see also City of Boerne v. Flores,
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521 U.S. 507, 117 S.Ct. 2157, 138 L.Ed.2d
624 (1997) (classifying the test as “the
most demanding test known to constitu-
tional law”). However, here, we do not
need to reach this issue, as, applying the
Warner test, the condemnation does not
substantially burden the exercise of reli-
gion. After properly concluding that the
church failed to satisfy its threshold bur-
den, the trial court correctly did not reach
this second part of FRFRA analysis.

Therefore, the order is affirmed.

WARNER and GROSS, JJ., concur.
Fla.App. 4 Dist.,2008.
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