Westlaw:

905 So.2d 84
905 S0.2d 84, 30 Fla. L. Weekly $440
(Cite as: 905 S0.2d 84)

H
Aguilerav. Inservices, Inc.
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Supreme Court of Florida.
Rodrigo AGUILERA, et ux., Petitioners,
V.
INSERVICES, INC., etc., et al., Respondents.
No. SC03-368.

June 16, 2005.

Background: Employee who was injured in forklift
accident brought action against workers compensa-
tion carrier, aleging intentional infliction of emotion-
al distress during claims process involving employ-
ee's urinary tract condition. The Circuit Court, Dade
County, Barbara S. L evenson, J., denied carrier's mo-
tion to dismiss. Carrier appealed. The District Court
of Appeal, 837 S0.2d 464, reversed and remanded.
Employee petitioned for review.

Holdings: The Supreme Court held that:

(1) an employee's intentional tort claim against a car-
rier need not be totally separate and apart from claims
process itself for tort claim to fall outside of statutory
immunity under Workers' Compensation Law, and

(2) carrier's aleged conduct during claims process
supported employee's claim for intentional infliction
of emotional distress which would preclude applica
tion of statutory immunity.

Decision of District Court of Appeal quashed and re-
manded with instructions.

Wells, J., dissented and filed opinion in which
Cantero and Bell, JJ., concurred.

Béell, J,, dissented and filed opinion in which Wells
and Cantero, JJ., concurred.

West Headnotes

[1] Workers Compensation 413 €=>11

Page 1

413 Workers Compensation
413l Nature and Grounds of Master's Liability

413k11 k. Purpose of Legislation. Most Cited

Cases

Workers compensation system establishes a system

of exchange between employees and employers, as

well as employees and insurance carriers, that is de-

signed to promote efficiency and fairness.

[2] Workers Compensation 413 €-~2084

413 Workers Compensation
413X X Effect of Act on Other Statutory or Com-
mon-Law Rights of Action and Defenses
413X X(A) Between Employer and Employee
413X X(A)1 Exclusiveness of Remedies Af-
forded by Acts
413k2084 k. In General. Most Cited
Cases

Workers Compensation 413 €=2161

413 Workers Compensation
413X X Effect of Act on Other Statutory or Com-
mon-Law Rights of Action and Defenses
413X X(C) Action Against Third Persons in
General for Employee's Injury or Death
413X X(C)1 Right of Action of Employee or
Representative Generally
413k2160 What Persons Liable as Third

Persons

413k2161 k. In General. Most Cited
Cases
Scope of mutuality provided in Workers' Compensa-
tion Law does not give rise to blanket exclusivity and
immunity which applies to al forms of conduct com-
mitted by employers and insurance carriers, im-
munity extends only to an accidental injury or death
arising out of work performed in the course and the
scope of employment. West's F.S.A. 88 440.09(1),
440.11(1. 4).

[3] Workers Compensation 413 €-2093

413 Workers Compensation
413X X Effect of Act on Other Statutory or Com-
mon-Law Rights of Action and Defenses
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413X X(A) Between Employer and Employee

413X X(A)1 Exclusiveness of Remedies Af-

forded by Acts
413k2093 k. Willful or Deliberate Act or

Negligence. Most Cited Cases
Functionally, the workers compensation system lim-
its liability only for negligent workplace conduct
which produces workplace injury, but does not ex-
tend to immunize intentional tortious conduct. West's
F.S.A. 88 440.09(1), 440.11(1, 4).

[4] Workers Compensation 413 €-~2084

413 Workers Compensation
413X X Effect of Act on Other Statutory or Com-
mon-Law Rights of Action and Defenses
413X X(A) Between Employer and Employee
413X X(A)1 Exclusiveness of Remedies Af-
forded by Acts
413k2084 k. In General. Most Cited

Cases
Workers Compensation 413 €=22093

413 Workers Compensation
413X X Effect of Act on Other Statutory or Com-
mon-Law Rights of Action and Defenses
413X X(A) Between Employer and Employee
413X X(A)1 Exclusiveness of Remedies Af-
forded by Acts
413k2093 k. Willful or Deliberate Act or
Negligence. Most Cited Cases
When employers properly secure workers compensa-
tion coverage for their employees, employers are
provided with statutory immunity from suit by their
employees so long as the employer has not engaged
in any intentional act designed to result in or that is
substantially certain to result in injury or death to the

employee. West's F.S.A. 88 440.09(1), 440.11(1).

[5] Workers Compensation 413 €-2093

413 Workers Compensation
413X X Effect of Act on Other Statutory or Com-
mon-Law Rights of Action and Defenses
413X X(A) Between Employer and Employee
413X X(A)1 Exclusiveness of Remedies Af-
forded by Acts
413k2093 k. Willful or Deliberate Act or

Page 2

Negligence. Most Cited Cases

Workers' compensation system does not declare an
“open season” with regard to intentional torts against
workers. West's F.S.A. 88 440.09(1), 440.11(1, 4).

[6] Workers Compensation 413 €-~2093

413 Workers Compensation
413X X Effect of Act on Other Statutory or Com-
mon-Law Rights of Action and Defenses
413X X(A) Between Employer and Employee
413X X(A)1 Exclusiveness of Remedies Af-
forded by Acts
413k2093 k. Willful or Deliberate Act or
Negligence. Most Cited Cases
Workers compensation system was not designed or
structured to be used by employers or insurance carri-
ers as a sword to strike out and cause harm to indi-
vidual employees during the claim process and then
provide a shield from responsibility for an employee's
valid intentional tort claim for that conduct through
statutory immunity flowing under the Workers' Com-
pensation Law. West's F.S.A. §8 440.09(1), 440.11(1.

4).
[7] Workers Compensation 413 €~>1042

413 Workers Compensation
413X Payment of Compensation and Compliance
with Award
413X (C) Enforcement of Payment or Compli-
ance
413k1042 k. Unfair Practices; Bad Faith;
Penalties. Most Cited Cases
Minor delays in payments, and conduct amounting to
simple bad faith in claim handling procedures of a
workers' compensation claim, are captured within the
statutory immunity provided to employers and insur-
ance carriers under Workers Compensation Law.

West's F.S.A. 88 440.09(1), 440.11(1. 4).

[8] Workers Compensation 413 €-1042

413 Workers Compensation
413X Payment of Compensation and Compliance
with Award
413X(C) Enforcement of Payment or Compli-
ance
413k1042 k. Unfair Practices; Bad Faith;
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Penalties. Most Cited Cases

Statutory bad faith cause of action is inapplicable to
insurance carriers in workers compensation cases.
West's F.S.A. 88 440.09(1), 440.11(4), 624.155.

[9] Workers Compensation 413 €-~1042

413 Workers Compensation
413X Payment of Compensation and Compliance
with Award
413X(C) Enforcement of Payment or Compli-
ance
413k1042 k. Unfair Practices; Bad Faith;
Penalties. Most Cited Cases
Employee may not avoid exclusivity of Workers
Compensation Law and transform a simple delay in
payment of compensation benefits into actionable tort
cognizable in the circuit court. West's F.SA. 8§
440.09(1), 440.11(1, 4).

[10] Workers Compensation 413 €=1042

413 Workers Compensation
413X Payment of Compensation and Compliance
with Award
413X (C) Enforcement of Payment or Compli-
ance
413k1042 k. Unfair Practices; Bad Faith;
Penalties. Most Cited Cases

Workers Compensation 413 €-2161

413 Workers Compensation
413X X Effect of Act on Other Statutory or Com-
mon-Law Rights of Action and Defenses
413XX(C) Action Against Third Persons in
General for Employee's Injury or Death
413X X(C)1 Right of Action of Employee or
Representative Generally
413k2160 What Persons Liable as Third
Persons
413k2161 k. In General. Most Cited
Cases
Workers' compensation legislation immunizes an in-
surance carrier for mere negligent conduct, smple
bad faith, and minor delays in payment, but does not
afford blanket immunity for all conduct during the
claim process, particularly the carrier's intentional
tortious conduct. West's F.SA. 88 440.09(1),

Page 3

440.11(4).

[11] Workers Compensation 413 €~-1042

413 Workers Compensation
413X Payment of Compensation and Compliance
with Award
413X(C) Enforcement of Payment or Compli-
ance
413k1042 k. Unfair Practices; Bad Faith;
Penalties. Most Cited Cases

Workers Compensation 413 €=22161

413 Workers Compensation
413X X Effect of Act on Other Statutory or Com-
mon-Law Rights of Action and Defenses
413X X(C) Action Against Third Persons in
General for Employee's Injury or Death
413X X(C)1 Right of Action of Employee or
Representative Generally
413k2160 What Persons Liable as Third
Persons
413k2161 k. In General. Most Cited
Cases
An employee's intentional tort claim against workers
compensation carrier need not be totally separate and
apart from the claims process itself for tort claim to
fall outside of statutory immunity provided to carrier
under Workers Compensation Law; if carrier en-
gages in outrageous actions and conduct that consti-
tutes an intentional tortious act while processing
compensation claim beyond mere short delays in pay-
ment and simple bad faith, carrier is not cloaked with
a shield of immunity. West's F.S.A. 88 440.09(1),
440.11(4).

[12] Workers Compensation 413 €~52161

413 Workers Compensation
413X X Effect of Act on Other Statutory or Com-
mon-Law Rights of Action and Defenses
413XX(C) Action Against Third Persons in
General for Employee's Injury or Death
413X X(C)1 Right of Action of Employee or
Representative Generally
413k2160 What Persons Liable as Third
Persons
413k2161 k. In General. Most Cited
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Cases

An employee's complaint against workers' compensa-
tion carrier must allege conduct rising to the level
tantamount to intentional tortious conduct to preclude
carrier from prevailing with statutory immunity under
Workers Compensation Law. West's F.SA. 88
440.09(1), 440.11(4).

[13] Workers Compensation 413 €=22161

413 Workers Compensation
413X X Effect of Act on Other Statutory or Com-
mon-Law Rights of Action and Defenses
413X X(C) Action Against Third Persons in
General for Employee's Injury or Death
413X X(C)1 Right of Action of Employee or
Representative Generally
413k2160 What Persons Liable as Third

Persons

413k2161 k. In General. Most Cited
Cases
Workers compensation carrier's alleged pattern of in-
tentional, outrageous, and harmful conduct during
claims process supported employee's claim for inten-
tional infliction of emotional distress which would
preclude application of immunity under Workers
Compensation Law; carrier's alleged conduct in-
cluded blocking emergency medication and treat-
ment, attending an appointment, urging employee to
lie to his counsdl, insisting on administration of tests
that were both painful and contraindicated by em-
ployee's medical condition, and precluding emer-
gency surgery until employee had been urinating fe-
ces and blood for over ten months. West's F.S.A. 8§
440.09(1), 440.11(4).

Gary A. Friedman of Friedman & Friedman, Coral
Gables, FL, and Lauri Waldman Ross of Lauri Wald-
man Ross, P.A., Miami, FL, for Petitioners.

Joshua D. Lerner and Rebecca A. Brownell of Rum-
berger, Kirk & Caldwell, Miami, FL, for Respond-
ents.

Barbara B. Wagner of Wagenheim & Wagner, P.A.,
Fort Lauderdale, FL, for Amicus Curiae Florida
Workers Advocates.

Barbara Green of Barbara Green, P.A., Coral Gables,
FL, and Diran V. Seropian of Caruso & Burlington,
P.A., West Pam Beach, FL, for Amicus Curiae The
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Academy of Florida Tria Lawyers.

PER CURIAM.

We have for review Inservices, Inc. v. Aquilera, 837
So.2d 464 (Fla. 3d DCA 2002), which expressly and
directly conflicts with and also misapplies our de-
cison in Sbley v. Adjustco, Inc., 596 So.2d 1048
(Fla.1992). ENI e have jurisdiction pursuant *87 to
article V, section 3(b)(3) of the Florida Constitution.
See art. V. 8 3(b)(3). Fla. Const.; see also Knowles v.
Sate, 848 So.2d 1055, 1056 (Fla.2003) (accepting
jurisdiction based on conflict created by misapplica-
tion of decisional law); Robertson v. Sate, 829 So.2d
901, 904 (Fla.2002) (stating that misapplication of
decisional law creates conflict jurisdiction); Acensio
v. Sate, 497 So.2d 640. 641 (Fla.1986) (accepting
jurisdiction based on conflict created by misapplica-
tion of decisional law). We disapprove the decision
under review for the reasons provided in our analysis
below.

EN1. The petitioner initially sought review
based on conflict between the decision be-
low and the decisions in both Shley and
Turner v. PCR., Inc.. 754 So.2d 683
(Fla.2000). In Turner, this Court reaffirmed
the existence of an intentional tort exception
to an employer's workers compensation im-
munity and held that the conduct of the em-
ployer must be evaluated under an objective
standard. See 754 So.2d at 684.

FACTS AND PROCEDURAL HISTORY

The present dispute arises from a decision of the dis-
trict court of appeal which orders the trial court to
dismiss this action based upon a workers' compensa-
tion insurance carrier's motion to dismiss asserting
immunity under the Workers Compensation Law,
chapter 440 of the Florida Statutes (2000). See Inser-
vices, 837 So.2d at 465. When presented with the in-
surance carrier's motion to dismiss, the trial court
properly denied the motion as it was required to ac-
cept the factual alegations of the complaint as true
and to consider those alegations and any inferences
to be drawn therefrom in the light most favorable to
Aguilera, the employee. See Segle v. Progressive
Consumers Ins. Co., 819 So.2d 732, 734-35
(Fla.2002). Accepting the employee's amended com-
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plaint as true, on April 21, 1999, Aguilera was in-
jured in a warehouse when an electric fork lift oper-
ated by another employee struck him and pushed him
against a pallet. Aguilera suffered immediate injuries
to his back and right leg and he was transported to a
local emergency room. The medical records reflect
that, at the time, testing revealed that Aguilera had
blood in his urine. He was examined by an emer-
gency room physician and provided a prescription for
medication.

Immediately following these injuries, Aguilera re-
ceived medical care that was supervised and con-
trolled by Managed Care USA Services, Inc., now
known as Inservices, Inc., the workers compensation
insurance carrier, and its employees and agents. Pur-
suant to the insurance carrier's instruction, Aguilera
was referred to a workers compensation clinic and,
on May 12, 1999, was discharged to return to limited
work with restrictions.

Subsequently, Aguilera began to complain of kidney
and bladder pain. On May 24, 1999, after examina
tion by two physicians who both were of the medical
opinion that he should not return to work, Aguilera's
workers compensation counsel filed an initial request
for care, requesting authorization for Aguilera to be
examined and treated by a board-certified urologist.
The insurance carrier denied authorization for exam-
ination or treatment by a urologist, asserting that
Aguilera's injury was not work-related. On June 17,
1999, the insurance carrier was again notified that
urological care was needed now on an emergency
basis because Aguileras urine had allegedly begun to
smell like feces. On June 21, 1999, Aguilera was ad-
vised that his workers' compensation benefits were
being terminated as of July 9, 1999, notwithstanding
the report of two doctors, including the opinion of the
insurance carrier's own doctor, that he should not re-
turn to work.

On June 25, 1999, the insurance carrier intervened
and actually blocked Aguilera's * 88 receipt of medic-
ation which had been prescribed for him by the hos-
pital emergency physician for his urinary condition.
Allegations of this type of conduct of intervening and
actually blocking receipt of needed prescribed medic-
ation cannot be minimized. On June 30, 1999, the in-
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surance carrier again denied Aguilera's emergency re-
quest for the care of a urologist on the asserted basis
that it was not medically necessary. At this time, the
insurance carrier actually had within its possession
medical documentation which both demonstrated the
falsity of its position and clearly established the med-
ical necessity for the care.

On July 7, 1999, the insurance carrier was advised by
Aguilera's treating physician that his need for a urolo-
gical consultation had become urgent and that his
condition was deteriorating. On July 9, 1999, the in-
surance carrier's own doctor, Alan Dansky, issued
Aguilera prescriptions for various urinary tests, and
the appointments were in fact scheduled by the insur-
ance carrier's nurse. However, on July 29, 1999, one
of the insurance carrier's adjusters again intervened
and simply unilaterally canceled some of this medical
testing. Testing that was ultimately performed, spe-
cifically a retrograde urethrogram, revealed that
Aguilerahad afistula, or aholein his bladder.

On August 6, 1999, Mippy Heath commenced service
as Aguileras new case manager. Heath was specific-
ally advised by Aguileras attorney that there should
be no direct contact with Aguilera, and the company
representative agreed that no on-site intervention or
case service would occur and no interference with
Aguilera's care would be attempted.

On August 19, 1999, Aguileras counsel aerted the
insurance carrier that the injured employee was now
in need of emergency surgery for the fistula. Heath
refused authorization for the emergency surgery and
insisted on a second opinion. On August 25, 1999,
notwithstanding the specific agreement with
Aguilera's attorney to the contrary, Heath secretly ap-
peared at the physician's office for Aguileras ap-
pointment with Dr. Campeatore, an IME
(independent medical examiner) urologist. Heath
again intervened and then urged Aguilerato lie to his
counsel and to deceive his attorney by advising that
she had not appeared at the doctor's office contrary to
the true fact. This egregious conduct is not just a
“common or ordinary part” of the process. Sub-
sequently, Heath insisted that Aguilera submit to the
administration of invasive tests that were not only
painful to Aguilera but also contraindicated by his
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then-present medical condition. The insurance carrier
then proceeded to use Aguilera's refusal to submit to
these painful contraindicated testing procedures as a
basis to justify arefusal and denial of his then needed
critical, surgical treatment.

By November 4, 1999, Heath, the case manager, and
a nurse practitioner also employed by the insurance
carrier had changed positions and agreed that
Aguilera needed immediate hospitalization for sur-
gery. However, the insurance carrier's adjuster again
intervened and overruled the decision of medical per-
sonnel simply because he wanted a second opinion
from a general surgeon. Notwithstanding this inter-
vention, the insurance carrier did not follow its own
position and authorize Aguilerato consult with a gen-
eral surgeon, but instead again changed course and
sent Aguilera to a gastroenterologist. At this point in
time, Aguilera had allegedly been urinating feces and
blood for over six months.

Aguilera's ultimate surgery, the need for which had
been diagnosed as an emergency as early as June of
1999, was not finally *89 authorized or approved un-
til March 22, 2000. By this time, according to the al-
legations, Aguilera had been urinating feces and
blood for over ten months. At the insurance carrier's
insistence, Aguilera had been forced to be seen by no
fewer than six doctors in addition to his initia treat-
ing physician. Each of the individuals who examined
Aguilera concluded that his physical injuries were in
fact related to the initial accident and that his condi-
tion as a result required wurgent surgical
treatment.EN2

EN2. Judge Shevin in his well-articulated
dissent below cautioned that “[alny sum-
mary of the facts works an injustice to the
events leading up to the lawsuit, and pale the
magnitude of the injuries intentionally in-
flicted upon the Aquileras.” Inservices, 837
S0.2d at 469 (Shevin, J., dissenting in part,
concurring in part).

The amended complaint set forth causes of action for
common law bad faith, intentional infliction of emo-
tional distress, breach of contract, and declaratory re-
lief. The insurance carrier responded to these alega-
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tions with a motion to dismiss the complaint, assert-
ing that workers' compensation immunity was applic-
able to bar al claims, both those initially resulting
from the workplace injury and those alleged to have
been independently and separately generated by the
process. The trial court denied the insurance carrier's
motion to dismiss, concluding that the intentional,
outrageous conduct on the part of the insurance carri-
er had escalated to the point that a viable cause of ac-
tion based in tort had been presented. See Inservices,
837 So0.2d at 465.

The Third District recognized below that the workers
compensation scheme does not immunize an insur-
ance carrier from wrongdoing that occurs independ-
ently of its claims handling. See id. at 466. The Third
District incorrectly determined, however, that the al-
legations in the instant action merely concerned the
manner in which Aguilera’s claim was processed by
the insurance carrier pursuant to the workers com-
pensation insurance contract, and, therefore, no inde-
pendent tortious acts could ever be sufficiently al-
leged because they touched upon the claim process.
See id. at 468. The court concluded, therefore, that
because Aguileras allegations were insufficient to es-
tablish any exception to the doctrine of statutory im-
munity provided by section 440.11 of the Florida
Statutes (2000), the trial court had erred in its determ-
ination that the cause of action was not barred by the
Workers Compensation Law. See id. The district
court reversed the trial court's decision and remanded
with instructions to enter a final order dismissing the
complaint and entering judgment in favor of the in-
surance carrier as amatter of law. Seeid. The essence
of the decision below is that all acts and conduct, no
matter how intentional, egregious or injurious, which
occur during the claim process, are always afforded
absolute immunity, a view we reject.

Aguilera seeks review of the Third District's decision,
which we have granted. See Aquilera v. Inservices,
Inc., 847 So.2d 975, 975 (Fla.2003) (table).

ANALYSIS

[1] Workers compensation laws provide employees
limited medical and wage loss benefits, without re-
gard to fault, for losses resulting from accidental

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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workplace injuries in exchange for the employee re-
linquishing his or her right to seek common law re-
covery from the employer for those injuries. The ob-
ligation of an employer to provide workers compens-
ation benefits to employees at the time material here
was presented in section 440.10(1)(a). Florida Stat-
utes (2000), which provided, *90 “Every employer
coming within the provisions of this chapter ... shall
be liable for, and shall secure, the payment to his or
her employees ... of the compensation payable [under
this chapter].” In return for compliance with this re-
quirement, section 440.11(1) provided, “The liability
of an employer prescribed in s[ection] 440.10 shall be
exclusive and in place of all other liability of such
employer ... to the employee....” With regard to the li-
ability of a worker's compensation insurance carrier,
section 440.11(4) provided that “[n]otwithstanding
the provisions of glection] 624.155, the liability of a
carrier to an employee or to anyone entitled to bring
suit in the name of the employee shall be as provided
in this chapter, which shall be exclusive and in place
of al other liability.” Essentialy, the system is de-
signed for employers and insurance carriers to as-
sume responsibility for limited amounts of medical
and wage loss benefits resulting from workplace in-
juries without regard to fault in exchange for limita-
tions on their liability, while the employee would cor-
respondingly receive quick and efficient delivery of
limited wage loss compensation and medical benefits.
The workers compensation system was never de-
signed nor was it intended to act as a shield for those
engaged in intentional conduct inflicting injuries
upon workers through the benefit process itself. As
expressly stated by the Legidature:

It is the intent of the Legislature that the Workers
Compensation Law be interpreted so as to assure the
quick and efficient delivery of disability and medical
benefits to an injured worker and to facilitate the
worker's return to gainful reemployment at a reason-
able cost to the employer. It is the specific intent of
the Legislature that workers compensation cases
shall be decided on their merits. The workers com-
pensation system in Florida is based on a mutual re-
nunciation of common-law rights and defenses by
employers and employees alike.

§ 440.015, Fla. Stat. (2000). Fundamentally, the

Page 7

workers compensation system establishes a system
of exchange between employees and employers, as
well as employees and insurance carriers, that is de-
signed to promote efficiency and fairness. Our gov-
erning precedent, as well asthat of our district courts,
has recognized that under this no-fault system, the
employee relinquishes certain common-law rights
with regard to negligence in the workplace and work-
place injuries in exchange for strict liability and the
rapid recovery of benefits. Turner, 754 So.2d at 686:
see also Eller v. Shova, 630 So.2d 537, 542
(F1a.1993); Fitzgerald v. South Broward Hosp. Dist.,
840 So.2d 460, 462 (Fla. 4th DCA 2003); John v.
GDG Servs., Inc., 424 So.2d 114, 116 (Fla. 1st DCA
1982); Clark v. Better Constr. Co., Inc., 420 So.2d
929, 931 (Fla. 3d DCA 1982).

2][3][4][5] It is clear that the scope of the mutuality
provided in the compensation law does not give rise
to blanket exclusivity and immunity which applies to
all forms of conduct committed by employers and in-
surance carriers. To the contrary, the immunity ex-
tends only to “an accidental injury or death arising
out of work performed in the course and the scope of
employment.” § 440.09(1), Fla. Stat. (2000)
(emphasis supplied). Functionally, the workers com-
pensation system limits liability only for negligent
wor kplace conduct which produces workplace injury,
but does not extend to immunize intentional tortious
conduct. See Turner, 754 S0.2d at 687 (“[W]e reaf-
firm our prior decisions recognizing, as have our dis-
trict courts and many jurisdictions around the coun-
try, that workers compensation law does not protect
an employer from liability for an intentiona tort
against an employee.”). As this Court stated in
*91Eller v. Shova, 630 So0.2d 537 (Fla.1993), “When
employers properly secure workers compensation
coverage for their employees, employers are provided
with immunity from suit by their employees so long
as the employer has not engaged in any intentional
act designed to result in or that is substantially certain
to result in injury or death to the employee.” Id. at

539; see also Sbley, 596 So.2d at 1050:; Kline v. Ru-
bio, 652 So0.2d 964. 965 (Fla. 3d DCA 1995); Assoc.
Indus. of Fla. Prop. & Cas. Trust v. Smith, 633 So.2d
543, 545 (Fla. 5th DCA 1994); Mirabal v. Cachurra
Corp.. 580 So.2d 285, 286 (Fla. 3d DCA 1991). Most
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assuredly, the system does not declare an “open sea-
son” with regard to intentional torts against workers.

6][71[8][9] The workers compensation system was
never designed or structured to be used by employers
or insurance carriers as a sword to strike out and
cause harm to individual employees during the claim
process and then provide a shield from responsibility
for an employee's valid intentional tort claim for that
conduct through immunity flowing under the law.
Most certainly, the workers compensation system
was never intended to function as a substitute for an
employee's right to seek relief in a common law in-
tentional tort action against an employer or insurance
carrier, but was only intended to provide employers
and insurance carriers with immunity for negligent
workplace conduct which produced workplace injury.
Minor delays in payments, and conduct amounting to
simple bad faith in claim handling procedures of the
employee's compensation claim have been captured
within the immunity.— Today, we do not ater and
recognize the continued viability of the cases holding
that the mere delay of payments or simple bad faith
in handling workers' compensation claims are not ac-
tionable torts, and that employees are not permitted to
transform such simple delays into actionable torts
cognizable in the circuit court. See, e.g., Sheraton
Key Largo v. Roca, 710 So.2d 1016. 1017 (Fla. 3d
DCA 1998) (stating an employee cannot avoid the
exclusivity of the Workers Compensation Law and
transform a mere delay in payments into an action-
able tort simply by calling that delay outrageous,
fraudulent, deceitful, or an intentiona infliction of
emotional distress); Assoc. Indus. of Fla. Prop. &
Cas. Trust v. Smith, 633 So.2d 543, 544 (Fla. 5th
DCA 1994) (“Because Florida's compensation law
contains mechanisms to insure timely payment and
provides an array of sanctions which may be imposed
when a carrier wrongfully withholds payment, the
remedy under the act is exclusive.”); Old Republic
Ins. Co. v. Whitworth, 442 So.2d 1078, 1079 (Fla. 3d
DCA 1983) (determining that while the employee al-
leged a bad faith refusa to timely compensate him
for his disabilities, the complaint did not allege that
the insurance carrier intentionally harmed the em-

ployee).

EN3. In the instant action, the amended
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complaint also asserted a cause of action for
common law bad faith. Dismissal of
Aguilera's simple bad faith count was prop-
er. Florida does not recognize a common law
bad faith action in this context. See Talat
Enters., Inc. v. Aetna Cas. & Sur. Co., 753
So.2d 1278, 1281 (Fla.2000). While Florida
does recognize a statutory bad faith cause of
action, see § 624.155, Fla. Stat. (2000), such
cause is inapplicable to insurance carriers in
workers compensation cases. See §
440.11(4), Fla. Stat. (2000)
(“Notwithstanding the provisions of
gection] 624.155, the liability of a carrier to
an employee or to anyone entitled to bring
suit in the name of the employee shall be as
provided in this chapter, which shall be ex-
clusive and in place of al other liability.”).
Therefore, even if Aguilera had asserted a
statutory bad faith action, in addition to or as
opposed to a common law bad faith action,
it would have been properly dismissed.

The alegations here simply go far beyond simple
claim delay or a simple termination*92 of benefits.
The complaint specifically alleges harm caused sub-
sequent to and distinct from the origina workplace
injury. The statutes do not contemplate and this Court
has never permitted compensation insurance carriers
to cloak themselves with blanket immunity in cir-
cumstances where the carrier has not merely
breached the duty to timely pay benefits, or acted
negligently, but has actually committed an intentional
tort upon an employee. See Sbley v. Adjustco, Inc.,
596_So.2d 1048 (Fla.1992); Turner, 754 So.2d at
686: Eller, 630 So.2d at 539: see also Assoc. Indus.
of Fla. Prop. & Cas. Trust, 633 So.2d at 545 (“If a
workers compensation carrier has not merely
breached the duty to timely pay benefits but has com-
mitted an independent tort against a claimant, the
plaintiff may pursue his cause of action in circuit
court.”). Under Florida law, we have recognized the
tort of intentional infliction of emotional distress
where a party's conduct is more than simply bad faith
or a breach of contract, but where the defaulting
party's intentional conduct is outrageous. See Metro.
Life Ins. Co. v. McCarson, 467 So.2d 277, 278-79
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(Fla.1985) (recognizing the tort of intentional inflic-
tion of emotional distress where the facts are “ so out-
rageous in character, and so extreme in degree, as to
go beyond all possible bounds of decency”); see also
Dominguez v. Equitable Life Assurance Soc'y of the
United States, 438 So.2d 58 (Fla. 3d DCA 1983), ap-
proved, 467 So.2d 281 (Fla.1985). The decision be-
low and the dissent would expand immunity far bey-
ond that ever recognized in Florida. The dissent is
simply incorrect in suggesting that Florida does not
recognize a freestanding tort under claim process cir-
cumstances. A freestanding independent tort action
has been recognized and authorized for more than
twenty yearsin Florida.

[10] In recognizing that an employee has retained the
right to present an independent tort action against an
insurance carrier, this Court has acknowledged that
employees are not permitted to simply transform a
simple delay in payments into an actionable tort cog-
nizable in circuit court. See Old Republic Ins. Co.,
442 So0.2d at 1079. However, we are confident that
Florida courts have been and will continue to be able
to analyze an employee's allegations and ascertain
whether the allegations amount to a mere delay in
payments, simple bad faith, or truly rise to the level
of a separate and independent intentional tort. For ex-
ample, in Sullivan v. Liberty Mutual Insurance Co.,

367 So.2d 658, 661 (Fla. 4th DCA 1979), the Fourth
District addressed the extreme difference between an

insurance carrier's minor delays and conduct inten-
tionally causing harm to a claimant. The Sullivan
court reasoned that if “minor delays in getting medic-
al service, such asfor afew days or even afew hours,
caused by a carrier, could become the bases of inde-
pendent suits’” then “the objective of the Legidlature
and the whole pattern of workmen's compensation
could thereby be partialy nullified” Id. a 661
(quoting Noe v. Travelers Ins. Co., 172 Cal.App.2d

731, 342 P.2d 976, 979-80 (1959)). Moreover, Flor-
ida courts are already required to make this distinc-

tion in the insurance debtor/creditor context. See,
e.g., Greene v. Well Care HMO, Inc., 778 So.2d
1037, 1042 (Fla. 4th DCA 2001) (discussing in the
insured/insurer context the difference between causes
of action for bad faith and breach of contract and
those related to allegations of an independent tort
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such as fraud or intentiona infliction of emotional
distress); Rubio v. State Farm Fire & Cas. Co., 662
So.2d 956, 957 (Fla. 3d DCA 1995) (same); Ford
Motor Credit Co. v. Sheehan, 373 So0.2d 956, 958
(Fla. 1st DCA 1979) (affirming a verdict assessing
*03 damages where debtor sued creditor for inten-
tional infliction of mental distress). Today, we reaf-
firm that the workers compensation legislation does
immunize an insurance carrier for mere negligent
conduct, simple bad faith, and minor delays in pay-
ment, but does not afford blanket immunity for al
conduct during the claim process, particularly the in-
surance carrier's intentional tortious conduct such as
that presented in this case.

[11] Aswe turn to the issue in this case involving the
scope of an insurance carrier's liability in the context
of intentional torts, we reject the notion and premise
of the Third District and that favored by the dissent,
that an independent tort in this context can never ex-
ist within the claims administration process and that
for an independent claim to have validity, it must be
an act totally separate and apart from the process it-
self. Such premise is invalid as reflected in our de-
cision in Shley v. Adjustco, Inc.. 596 So.2d 1048
(Fl1a.1992), a decision the dissent attempts to distin-
guish. The Third District referred to Sbley but incor-
rectly analyzed its impact and misapplied its holding.

In Sbley, the insurance carrier's intentional tortious
actions actually occurred during the claims process
and did not involve acts or conduct totally separate
and independent of the workers' compensation claim
process. Specificaly, the insurance carrier there ed-
ited material aspects of the employee's statements ob-
tained during the processing and handling of the
workers compensation claim, and based in part on
the insurance carrier's fraudulent acts, the carrier had
refused to timely pay the employee workers com-
pensation benefits. See 596 So.2d at 1050. At that
time the applicable workers compensation statute
provided the identical immunity and exclusivity as
contained in the statute applicable here. This Court
specifically held that the employee in that instance,
notwithstanding his right to process a statutory claim
under the Workers Compensation Law with the in-
surance carrier, could also file and maintain an inde-
pendent common law action in tort against the insur-
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ance carrier based on the intentional fraudulent acts
committed during the claims process itself. See id. at
1050-51. The dissent presents a statutory analysis ar-
gument that ignores the important holding of Sbley
as even recognized in the decision below. The dissent
also fails to recognize that the identical immunity
was in the statute when Sbley was decided as is
present in this case.

In this case, the Third District has interpreted Sbley
to hold that an independent action against an insur-
ance carrier isonly available when the intentional tort
occurs totally independent of the handling or pro-
cessing of aworkers compensation claim. It is incor-
rect to reason that the tortious conduct must abso-
lutely be “independent of the workers compensation
claim” itself because without the existence of the
claims process these two parties, the employee and
insurance carrier, would have never been in contact.
See Inservices, 837 S0.2d at 467 (emphasis supplied).
The district court erred in utilizing the yardstick by
which it measured the sufficiency of Aguilera's com-
plaint with regard to whether his allegations stated a
viable common law cause of action for an intentional
tort against the insurance carrier. The Third District
should not have limited itself to considering whether
Aguileras allegations involved wrongdoing totally
separate and independent of the workers compensa
tion claim process itself. See id. Pursuant to Sbley, if
an insurance carrier engages in outrageous actions
and conduct that constitutes an intentional tortious act
while *94 processing the claim beyond mere short
delays in payment and simple bad faith, the carrier is
not cloaked with a shield of immunity flowing from
the workers compensation provisions.

Both Sbley and the instant case involve insurance
carriers which, in the process of administering bene-
fits, intentionally injured a worker-this is not the con-
duct for which the workers' compensation system was
designed to afford immunity. In both Sihley and this
case, the injuries at issue did not occur at the work-
place-workplace injuries are covered under the work-
ers compensation system-but the injuries were al-
legedly inflicted by an insurance carrier during the
claims handling process. The dissent mistakenly as-
serts that there is no conflict between Sbley and the
district court's decision below because “Shley ad-
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dresses only the question of exclusivity asit relatesto
section 440.37 ... [which] has long since been re-
pealed and is entirely irrelevant to Aguilera's specific
claim.” Dissenting op. at 106. This conclusion is not
supported. The material operative facts are identical.
Both Sbley and the instant case involve insurance
carriers that intentionally harmed workers in the
claims administration process. The identical statutory
immunity existed at the time of Sbley as existed at
the time of Aguileras injuries. In analyzing the al-
leged conduct, the Sbley Court distinguished
between the statutory cause of action provided by the
Legidature in section 440.37 and the common law
action for an intentional tort, recognizing that the Le-
gidlature did not intend to eliminate such common
law rights of action. See 596 So.2d at 1050-51. This
Court specifically held:

[T]hose statutory provisions were not intended to bar
recovery for intentiona tortious conduct. Byrd v.
Richardson-Greenshields Sec., Inc., 552 So.2d 1099
(F1a.1989); Fisher v. Shenandoah Gen. Constr. Co.,
498 So.2d 882 (Fla.1986); Lawton v. Alpine Eng'red
Prods., Inc., 498 So.2d 879 (Fla.1986). Given the dis-
tinctive characteristics of this statutory action and the
common law action, we conclude that the legislature
was providing an alternative cause of action and not
eliminating a common law right of action for an in-
tentional tort.

596 So.2d at 1050-51 (emphasis supplied and foot-
note omitted). Significantly, the Sbhley Court spe-
cifically concluded that the Legislature through the
statutory provisions in the workers compensation
statute was “not eliminating a common law right of
action for an intentional tort.” Id. at 1051. In stating
that statutory provisions of the workers compensa
tion statute were not intended to bar recovery for in-
tentional tortious conduct, the Sbley Court was not
limiting its decision to section 440.37, which is ap-
parent from its citations to Byrd, Fisher, and Lawton.
See Byrd, 552 So.2d at 1100 (holding that the work-
ers compensation statute does not provide the exclus-
ive remedy for a claim based on sexual harassment in
the workplace); Fisher, 498 So.2d at 884 (holding
that an employer does not commit an intentional tort
when he orders his employee to work inside a pipe
which the employer knows to be filled with danger-
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ous gas that will in all probability result in injury to
the employee); Lawton, 498 So.2d at 880 (holding
that an employer does not commit an intentional tort
when he instructs his employee to operate dangerous
machinery without warning the employee about the
machinery's known hazards). In Sbley, therefore, this
Court reaffirmed a worker's common law right of ac-
tion for an intentional tort where an insurance carrier
has engaged in intentional harmful acts while admin-
istering the claim, notwithstanding the workers' com-
pensation scheme.

*95 In Inservices, the Third District is in conflict
with and misapplied this Court's holding in Sbley by
incorrectly concluding that the workers compensa-
tion scheme does immunize a compensation carrier
from wrongdoing which occurs during its claim pro-
cess. Sbley in fact stands for the proposition that the
workers compensation system does not immunize a
workers compensation carrier from any intentional
acts of wrongdoing and does not limit a carrier's ac-
countability for their intentional misconduct exclus-
ively to intentiona acts occurring independently of
the claims handling process. We have clearly con-
cluded that the workers compensation system does
not immunize an insurance carrier's intentional fraud-
ulent actions while processing a claim, and this hold-
ing has clear application where an insurance carrier
alegedly intentionally causes additional injuries to
workers while administering the worker's workplace
injury claim. See Sbley, 596 So0.2d at 1050. Thus,
contrary to the dissenting view, this Court must ad-
dress this direct conflict created by the Third Dis-
trict's opinion and its misapplication of our holding in
Shley. See Robertson v. Sate, 829 So.2d 901, 904
(Fla.2002) (stating that misapplication of decisional
law creates conflict jurisdiction).

12][13] Our assessment of the misinterpretation of
Sbley below is not intended to nor does it discredit
the long-established rule that the conduct alleged by
an employee must rise to the level tantamount to in-
tentional tortious conduct to preclude an insurance
carrier from prevailing with statutory immunity. An
employee's complaint must, indeed, allege conduct
that is or is tantamount to an independent tort. See

Wausau Ins. Co. v. Haynes, 683 So.2d 1123, 1125
(Fla. 4th DCA 1996); Assoc. Indus. of Fla. Prop. &
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Cas. Trust, 633 So.2d at 546; Old Republic, 442
So.2d at 1079; Sullivan, 367 So.2d at 661. Therefore,
we turn to the sufficiency of Aguilera's complaint in
this action, specifically whether Aguilera has alleged
facts which constitute a cause of action against the
workers compensation insurance carrier for inten-
tionally harming him which would preclude applica-
tion of statutory immunity under the Workers Com-
pensation Law.

The district court below held that Aguilera had not
sufficiently alleged a cause of action against the in-
surance carrier for intentionally harming him. Ac-
cording to the district court:

Here, all of Aguileras allegations deal with the man-
ner in which his claim was handled by the [insurance
carrier] pursuant to the workers compensation insur-
ance contract. Since all of the allegations relate to the
[insurance carrier's] aleged breach of contractua ob-
ligations under the workers' compensation policy, no
independent acts have been alleged and thus there is
no independent tort. See Sullivan v. Liberty Mut. Ins.
Co., 367 So.2d at 658. Aguileras injuries arising
from any delays in medical treatment were incidental
to his original injury and compensable by his em-
ployer's compensation carrier. See Old Republic Ins.
Co. v. Whitworth, 442 So.2d at 1079.

Inservices, 837 So.2d at 468 (footnote omitted). The
Third District erred in holding that statutory im-
munity was applicable as a matter of law, because the
egregious conduct flows from the claim process it-
self.

This case is before the Court based on the district
court's decision that the workers' compensation insur-
ance carrier's motion to dismiss the complaint must
be granted and the action dismissed with prejudice.
As we have stated, in reviewing the district court's
decision, we do so from the perspective of viewing
Aguilera's complaint in alight most favorable to him,
and must consider all facts and reasonable * 96 infer-
ences to his advantage. See Hearndon v. Graham,
767 So.2d 1179, 1182 (Fla.2000); see also Gladstone
v. Smith, 729 So.2d 1002, 1003 (Fla. 4th DCA 1999)
(stating that when considering the merits of a motion
to dismiss, facts alleged in the complaint must be ac-
cepted as true, and all reasonable inferences must be
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drawn in favor of the pleader); Clark v. Gumby's
Pizza Sys., Inc., 674 So.2d 902, 904 (Fla. 1st DCA
1996) (“In reviewing an order granting a motion to
dismiss for failure to state a cause of action, an appel-
late court must assume that all materia factual alleg-
ations are true and must draw al reasonable infer-
ences in favor of the pleader.”). Here, Aguilera
clearly aleged a pattern of intentional, outrageous
and harmful conduct that would serve to establish the
existence of an independent tort. The insurance carri-
er not only denied Aguilera any authorization for uro-
logical treatment, claiming it was not work-related;
advised Aguilera that his workers compensation be-
nefits were being terminated, notwithstanding the re-
port of two doctors to the contrary, including the in-
surance carrier's own physician, that he should not re-
turn to work; but actually blocked Aguilera’s receipt
of prescription medication prescribed to him by the
hospital emergency physician for his serious urinary
tract condition. The carrier not only denied Aguileras
emergency request for the care of a urologist on the
basis that it was not medically necessary, notwith-
standing that at that time, the insurance carrier actu-
ally had within its possession medical care informa-
tion to the contrary showing that it was necessary, the
insurance adjuster even unilaterally canceled medical
testing prescribed by its own physician. Aguileras
case manager not only refused to authorize necessary
emergency care, but insisted on a second opinion,
and notwithstanding her agreement with Aguileras
attorney, actually intervened and attended Aguilera's
urological appointment with Dr. Campeatore, and
then not only violated the prohibition of contacting a
represented person but outrageously urged Aguilera
to lieto his own counsel about her presence. The case
manager proceeded to insist on the administration of
tests that were both painful to Aguilera and contrain-
dicated by his then-present medical condition. Fi-
nally, the insurance carrier precluded Aguilera's sur-
gery, diagnosed as an emergency in June of 1999, un-
til March 22, 2000, by which time Aguilera had been
urinating feces and blood for over ten months. Meas-
ured by the standards of human decency and societal
expectations, one would certainly cry “outrageous’ in
the face of this conduct. In the words of the dissent,
just a*“common or ordinary part” of a claim process-
we think not.

Page 12

In addition to alleging al of the acts above, Aguilera
specifically alleged in his amended complaint that the
insurance carrier “did everything in [its] power to
block medical treatment that it had actual notice
[Aguilera] needed, and by doing so recklessly en-
dangered [Aguileras] life, and engaged in a pattern
of action substantially certain to bring about his
death.” (Emphasis supplied.) This is the conduct that
adoption of the dissenting view would shield from re-
sponsibility as just part of the “bargained for bal-
ance.” Aguileras allegations clearly do not involve a
mere delay in payments or simple bad faith, but, at a
minimum, allege intentional misconduct that was
substantially certain to harm Aguilera. The conduct
alleged by Aguilera is, most certainly, sufficient to
establish an independent tort. See Metro. Life Ins. Co.
V. McCarson, 467 So.2d 277, 278-79 (Fla.1985)
(recognizing the tort of intentiona infliction of emo-
tional distress where the facts are “so outrageous in
character, and so extreme in degree, as to go beyond
all possible bounds of decency”). At a minimum,*97
the allegations of Aguilera's complaint that the insur-
ance carrier “engaged in a pattern of action substan-
tially certain to bring about his death,” together with
the supporting outline of outrageous and egregious
facts, most assuredly withstands a motion to dismiss
on the basis that workers compensation immunity
would bar the action as a matter of law. Whether
Aguilera can actualy prove the facts as aleged dur-
ing atrial isafar different issue than we decide today
as our decision must be based upon an acceptance of
the facts alleged as true in the present procedura pos-
ture.

Here, the allegations reflect individuals using the
power of the insurance carrier and its position of au-
thority to affirmatively inflict damage upon Aguilera
separate from and in addition to the initial workplace
injury. Certainly, the facts demonstrate that Aguilera
was placed at the mercy of the carrier and misdirec-
ted representatives at every step of the process. The
insurance carrier's actions here go beyond a mere
delay in payments or simple bad faith. The complaint
outlines intentional behavior by the insurance carrier,
the insurance carrier's case manager, an adjuster and
others, who all went to the extent of even invading
the privacy of Aguilera’s medical appointments, and
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then having the audacity to suggest and actively en-
courage that Aguilera lie to his counsel and conceal
the true facts. Contrary to the dissent, we ssimply can-
not sanction the behavior and conduct aleged here as
being acceptable “standard” claims practices accord-
ing to societal norms. The cases upon which the dis-
sent attempts to rely are not at all applicable to the
conduct alleged here. We cannot place a cloak of im-
munity around this conduct and to do so would be a
one-sided perversion of that which has been contem-
plated by our legislature in our workers compensa-
tion system. Indeed, it would be inconceivable to
characterize this intentional behavior of the insurance
carrier, which includes invasion of privacy and en-
couragement to lie and erode the attorney-client rela-
tionship, asasimple delay in payment.

The dissent asserts that the majority's decision will
“severely erode [ ]” the workers compensation doc-
trine of exclusivity. Dissenting op. at 105. To the
contrary, the present case demonstrates, under the al-
legations presented here, a compensation process
gone awry for which no immunity was ever designed
or intended by the workers compensation act. The
majority is not eroding the doctrine of immunity in
this case because this immunity was never intended
to apply to the facts such as these. The workers' com-
pensation system was designed for work-related in-
juries, not for injuries intentionally caused by an in-
surance carrier during the administration of the
worker's work-related injury claim. We cannot ignore
facts or mischaracterize that which allegedly oc-
curred as being a simple delay and termination of be-
nefits. These facts, if proven, exemplify how a work-
ers compensation system should not operate. The
present case is not merely a simple delay of payment
but a situation in which an insurance carrier has ex-
acerbated Aguileras situation by conduct that caused
further subsequent and distinct injury in addition to
hisinjury at the workplace.

Finally, we recognize the strong feglings and strong
objections voiced by the dissent but find them misdir-
ected here. The worker's compensation system was
designed and intended as a mechanism to fairly and
equitably resolve workplace injuries and it was never
contemplated that it would operate as a system to in-
flict injuries on workers during the administration
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process with absolute immunity. We must be con-
cerned with upholding the system as intended and
fairly protecting the *98 rights of all parties involved,
not just the immunization of insurance companies
from responsibility for egregious intentional contact.

Although the dissent voices the view that a worker
subjected to abuses such as these would find relief in
section 440.25(4)(h) of the Florida Statutes (2000),
see dissenting op. at 104, it fails to consider that this
provision addresses procedures for mediation and
hearings that are available after a petition for benefits
is filed under section 440.192. As well reasoned by
Judge Shevin below, there are no statutory remedies
in place and available to address the core situation
presented and the subsequent, distinct injuries:

[T]he imposition of criminal penalties on the carrier,
suspension of the carrier's license, penalties for late
payments, attorney's fees, dispute resolution proced-
ures, or further procedures to dispute IME requests
may punish the carrier or expedite a claim process
but those measures do not compensate Aguilera for
the injuries he suffered as a result of the carrier's in-
tentional wrongful acts. The carrier's actions includ-
ing aleged lies as to available benefits, refusal to
schedule physician appointments, attempts to deprive
him of medica care, and insistence upon tests con-
traindicated by his medical condition amount to in-
tentional wrongful actions distinct from its breach of
contract.

Inservices, 837 So.2d at 472 (Shevin, J., dissenting in
part, concurring in part). The alegations here do not
involve a simple benefit dispute. Aguilera's complaint
provides allegations of conduct rising to the level of
intentional infliction of additional injuries by an in-
surance company. Section 440.25 is not an available
optional procedure that provides relief or compensa-
tion for these separate and distinct injuries inflicted.
No emergency hearing would have provided Aguilera
a remedy for the intentional tortious acts committed
by the insurance carrier, as alleged in his amended
complaint, or the injuries he allegedly sustained. An
emergency hearing was never intended to be a rem-
edy for the injuries resulting from outrageous circum-
stances as alleged in this case.

We reiterate today that, notwithstanding the im-
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munity the workers compensation system provides
for workplace injuries negligently inflicted, our
Workers' Compensation Law was never designed or
intended to eliminate a common law right of action
for intentional tortious conduct. An insurance carrier
who utilizes the process of administering benefits to
intentionally injure a worker is not afforded im-
munity. Only injuries that occur within the system,
“workplace injuries,” are covered under the workers
compensation law, not injuries intentionally inflicted
by an insurance carrier during the claims administra-
tion process.

CONCLUSION

We express no opinion with regard to the ultimate
outcome of these alegations at trial. We simply hold
that here the allegations presented in the pleading
collectively are sufficient to preclude a dismissal un-
der atheory of immunity as a matter of law. Accord-
ingly, we disapprove Inservices, Inc. v. Aquilera, 837
So.2d 464 (Fla. 3d DCA 2002), to the extent of con-
flict with Sbley and the reasoning presented in this
opinion, quash the district court's decision, and re-
mand with instructions to return the case to the trial
court for further proceedings.

It is so ordered.

PARIENTE, C.J, and ANSTEAD, LEWIS and
QUINCE, JJ., concur.

WELLS, J, dissents with an opinion, in which
CANTERO and BELL, JJ., concur.

*99 BELL, J., dissents with an opinion, in which
WELLSand CANTERO, JJ., concur.

WELLS, J., dissenting.

| join in Justice Bell's well-reasoned opinion. On the
merits of this claim, | believe it to be a mistake for
this Court to diminish the effectiveness of the bar to
common law tort actions that are integral to workers
compensation actions. The effects of the majority's
decision will be to alow the pleading around of the
exclusive remedy and undermining of the quid pro
guo upon which the Legislature founded the workers
compensation system. This Court refused a similar
attempt to use intentional emotional distress to be a
basis for a cause of action in delayed payment of in-

surance benefits in Metropalitan Life Insurance Co.
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V. McCarson, 467 So.2d 277. 279 (Fla1985). See
also Baker v. Fla. Nat'l| Bank, 559 So.2d 284, 288
(Fla. 4th DCA 1990). | believe we should apply the
law of these wise decisionsin this case.

| would, however, not reach the merits of this case
because Justice Bell is clearly correct that the present
decision of the Third District Court of Appeal does
not conflict with this Court's decision in Sbhley v. Ad-
justco, Inc.. 596 So.2d 1048 (Fla1992). The de-
cisions were plainly on different facts. Thisisimport-
ant in respect to this Court's jurisdiction because the
majority does not find that there is a conflict in the
rule of law of the two cases but, rather, bases juris-
diction upon misapplication conflict.

Misapplication conflict is a narrow constitutional
basis for this Court's jurisdiction. Article V, section
3(b)(3). Florida Constitution, only provides for juris-
diction for any decision of a district court “that ex-
pressly and directly conflicts with a decision of an-
other district court of appeal or of the supreme court
on the same question of law.” The Constitution does
not use the words “misapplication jurisdiction.”

Misapplication conflict jurisdiction was discussed
and limited from the time of the creation of the courts
of appeal in 1957. In the landmark opinion of Ansin
v. Thurston, 101 So.2d 808, 811 (Fla.1958), Justice
Drew, writing for this Court, stated:

A limitation of review to decisions in “direct con-
flict” clearly evinces a concern with decisions as pre-
cedents as opposed to adjudications of the rights of
particular litigants.

Similar provisionsin the court systems of other states
have been so construed: “A conflict of decisions ...
must be on a question of law involved and determ-
ined and such that one decision would overrule the
other if both were rendered by the same court; in oth-
er words, the decisions must be based practically on
the same state of facts and announce antagonistic
conclusions.” 21 C.J.S. Courts § 462.

In Nielsen v. City of Sarasota, 117 So.2d 731, 734-35
(Fla.1960), Justice Thornal wrote for this Court:

We do not here suggest that if we had been charged
with the responsibility of the Court of Appeal in the
instant case we would have arrived at the same con-
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clusion which they reached. In fact, it is altogether
possible that we might have arrived at an entirely dif-
ferent conclusion as to the ultimate effect of the cir-
cumstantial evidence and the justifiable inferences to
be drawn therefrom. Cf. Majeske v. Palm Beach Ken-
nel Club, [117 So.2d 531 (Fla. 2d DCA 1959).] Such
a difference of view, however, is not the measure of
our appellate jurisdiction to review decisions of
Courts of Appeal because of alleged conflicts with
prior decisions of this Court on the same point of law.
*100 While conceivably there may be other circum-
stances, the principal situations justifying the invoca-
tion of our jurisdiction to review decisions of Courts
of Appeal because of alleged conflicts are, (1) the an-
nouncement of a rule of law which conflicts with a
rule previously announced by this Court, or (2) the
application of a rule of law to produce a different
result in a case which involves substantially the same
controlling facts as a prior case disposed of by this
Court. Under the first situation the facts are immater-
ia. It is the announcement of a conflicting rule of law
that conveys jurisdiction to us to review the decision
of the Court of Appeal. Under the second situation
the controlling facts become vital and our jurisdic-
tion may be asserted only where the Court of Appeal
has applied a recognized rule of law to reach a con-
flicting conclusion in a case involving substantially
the same controlling facts as were involved in al-
legedly conflicting prior decisions of this Court.
Florida Power & Light Co. v. Bell, 113 So.2d 697

(Fla.1959).

When our jurisdiction isinvoked pursuant to this pro-
vision of the constitution we are not permitted the ju-
dicial luxury of upsetting a decision of a Court of Ap-
pea merely because we might personally disagree
with the so-called “justice of the case” as announced
by the Court below. In order to assert our power to
set aside the decision of a Court of Appea on the
conflict theory we must find in that decision a redl,
live and vita conflict within the limits above an-
nounced.

(Emphasis added.) This analysis was followed and
reaffirmed in Mancini v. State, 312 So.2d 732, 733
(F1a.1975):Our jurisdiction cannot be invoked merely
because we might disagree with the decision of the
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district court [or] because we might have made a fac-
tual determination if we had been the trier of fact,
Kincaid v. World Insurance Co., 157 So.2d 517
(Fla.1963). As pointed out in Nielsen v. City of Sara-
sota, Fla., 117 So.2d 731, our jurisdiction to review
decisions of courts of appea because of aleged con-
flictsisinvoked by (1) the announcement of a rule of
law which conflicts with arule previously announced
by this court or another district, or (2) the application
of arule of law to produce a different result in a case
which involves substantialy the same facts as a prior
case. In this second situation, the facts of the case are
of the utmost importance.

(Emphasis added.) Therefore, in our historic preced-
ent we limited “misapplication jurisdiction” to cases
which involve “substantially the same controlling
facts’ asaprior case disposed of by this Court.

Sbley does not involve “substantialy the same con-
trolling facts.” This Court set out the factsin Sbley to
be:

Sibley's complaint alleged that, while he was hospit-
alized in a heavily sedated condition, his statement
was taken by William Adams, an employee of the
workers compensation carrier. Furthermore, Sibley
claimed that the statement taken by Adams was inac-
curate and had been edited in material respects and
that, because of Adams fraudulent acts, the carrier
refused to pay Sibley workers' compensation benefits.
Sibley's complaint charged that such acts were inten-
tional misconduct and not negligent conduct protec-
ted by chapter 440, Florida Statutes (1989).

596 So.2d at 1050. In Shley, this Court expressly
stated that the case was a tort *101 action by an em-
ployee who claimed to have been defrauded. Id.

In the present case, the district court set out these
facts:

Aguilerawas injured in a work-related accident when
he was struck by an electric fork lift in April of 1999.
Inservices referred Aguilerato a workers compensa-
tion clinic where he was treated and eventually dis-
charged to return to work with restrictions.

A few weeks later, Aguilera began to complain of
kidney and bladder pain. After examination by two
doctors who both recommended that Aguilera not re-
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turn to work, Aguilera's workers compensation attor-
ney requested examination and treatment by a board
certified urologist. Inservices denied the request
claiming the injury was not work-related.

In June of 1999, Aguilera notified Inservices that he
was passing feces through his urine and was in need
of immediate urological care. Three days later,
Aguilera was advised that his workers' compensation
benefits were being terminated. Inservices denied the
emergency request for medical care claiming it was
not medically necessary.

Several weeks later, Aguileras treating physician
again advised Inservices that the need for urological
care was urgent and that his condition had deterior-
ated. The results of a retrograde urethogram revealed
Aguilera had a hole in his bladder. A new case man-
ager was assigned to Aguileras case, defendant/ap-
pellee Mippy Heath (“Heath”), however, Heath rejec-
ted Aguilera's request that a general surgeon perform
immediate emergency surgery on his fistula. She in-
sisted on a second opinion and the administration of
tests which, according to Aguilera, were painful and
contraindicated by his medical condition. Heath
thereafter sent Aguilerato a gastroenterologist.

After seeing six doctorsin addition to hisinitial treat-
ing physician, and after urinating feces and blood for
over ten months, Aguilera's surgery was authorized
on March 22, 2000. Aguilerafiled suit against the de-
fendants, seeking damages for common law bad faith
and breach of contract against Inservices, for inten-
tional infliction of emotional distress against Inser-
vices and Heath, and seeking a declaration that the
workers compensation exclusivity rule is unconstitu-
tional to the extent it eliminates claims for sub-
sequent malfeasance of a carrier.

837 S0.2d at 465.

We have repeatedly held that conflict between de-
cisions must appear within the four corners of the
majority decisions. Neither a dissenting opinion nor
the record itself can be used to establish jurisdiction.
Reaves v. Sate, 485 So.2d 829 (Fla.1986). When
placed side-by-side, the facts set out in Shley and the
facts set out in the mgjority opinion in the district
court in this case simply do not meet the standard for
“misapplication jurisdiction” required by this Court's
historical precedent.
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Obviously, this is a case about which the present ma-
jority in this Court and Judge Shevin in the district
court feel very strongly. | respect those feelings. But
it was precisely about our not having the power to
take cases on bases upon which we conclude the dis-
trict court was wrong or that an injustice had been
done that this Court's historic precedent instructs and
informs. | believe we must have the self-discipline to
adhere to these teachings, for they are the very found-
ation upon which our Court systemis built.

CANTERO and BELL, JJ., concur.*102 BELL, J,
dissenting.

| dissent from the majority opinion for two reasons.
First, we do not have jurisdiction to take this case.
The decision of the Third District in Inservices, Inc.
v. Aguilera, 837 So.2d 464 (Fla. 3d DCA 2002), does
not expressly and directly conflict with the question
of law we answered in Shley v. Adjustco. Inc.. 596
S0.2d 1048 (Fla.1992). Second, on the merits, | agree
with the Third District that the exclusivity provisions
of the workers compensation statute bar Aguilera
from filing an independent tort claim for intentional
infliction of emotional distress arising directly out of
aclaims handling dispute.

Because this decision will have serious, adverse im-
pact upon a compensation scheme that is so vital to
the people of this state, | will address the substantive
guestion of exclusivity first. | will then explain our
lack of jurisdiction in this case.

I.EXCLUSIVITY OF THE WORKERS COM-
PENSATION STATUTE

As the Third District properly concluded, Aguileras
independent claim is barred by the Workers Com-
pensation Act. In exchange for a renunciation of
common law rights and defenses, the Act providesre-
lief mechanisms specifically designed to remedy
claims-handling difficulties such as those experi-
enced by Aguilera. Inexplicably, he never pursued
these statutory remedies. The majority does not view
Aguilera's complete neglect of these statutory remed-
ies as any barrier to pursuing an independent tort
clam. | strongly disagree. The exclusivity of the
Workers Compensation Act is critical to its efficacy.
Allowing Aguilera to ignore these statutory remedies
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and to proceed with an independent action further
erodes the doctrine of exclusivity and unnecessarily
undermines the workers' compensation scheme.

A. The Exchange of Common Law Remedies for
Statutory Remedies

“The workers compensation system in Florida is
based on a mutua renunciation of common-law
rights and defenses by employers and employees
alike” § 440.015 Fla. Stat. (2000). As the majority
states, Florida's workers compensation immunity
protects an employer from most work-related tort
lawsuits, but the exclusivity provision of section
440.11 does not insulate an employer from intention-
al tort lawsuits brought by employees. In other
words, “employers are provided with immunity from
suit by their employees so long as the employer has
not engaged in any intentional act designed to result
in or that is substantially certain to result in injury or
death to the employee.” Eller v. Shova, 630 So.2d
537, 539 (Fla.1993). Workers' compensation carriers
enjoy the same immunity. See § 440.11(4), Fla. Stat.
(2000). Asthe district court in Aguilera stated, an ex-
ception for “carrier immunity” under the Act exists
where the carrier commits an intentiona tort that is
independent of a breach of its contractual claims-
handling obligations. See Aquilera, 837 So.2d at 467:;
see also Associated Indus. of Fla. Prop. & Cas. Trust
v. Smith, 633 So.2d 543, 545 (FHa 5th DCA 1994).
This is so because an independent tort requires proof
of facts separate and distinct from a breach of con-
tract. See HTP, Ltd. v. Lineas Aereas Costarricenses,
SA., 685 So.2d 1238 (Fla.1996).

Relying on Turner v. PCR, Inc., 754 So.2d 683
(Fla.2000), and Shley, Aguilera alleges that the ac-
tions of his employer's workers compensation carrier
constituted an intentional tort outside the scope of the
Workers Compensation Act. Aguilera's amended
complaint pleads causes of action for common-law
bad faith, intentiona infliction* 103 of emotional dis-
tress, breach of contract, and declaratory relief.

The factual basis for Aguileras claims is that Inser-
vices engaged in improper claims-handling delay and
wrongful termination of benefits. Obviously, a work-
ers compensation carrier is entitled, under appropri-
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ate circumstances, to require a claimant to obtain
second opinions or to terminate benefits. Therefore,
disputes over delays or termination of benefits are an
inevitable part of the claims-handling process.
However, if the delays are inappropriate or the ter-
mination of benefits is wrongful, a claimant must
have appropriate remedies. And the Act contains
such remedies. It expressly provides for remedies
against carriers who engage in unnecessary delays or
wrongful termination of benefits. And, until today,
these remedies were considered exclusive unless a
tort truly independent of the claims handling process
was committed.——

ENA4. Forida courts have routinely affirmed
the exclusivity of the Workers Compensa-
tion Act to remedy cases of delay or wrong-
ful termination of benefits. See Sheraton

Key Largo v. Roca, 710 So.2d 1016 (Fla. 3d
DCA 1998); Montes de Oca v. Orkin Ex-

terminating Co., 692 So.2d 257 (Fla. 3d
DCA 1997); Associated Indus. of Florida

Prop. & Cas. Trust v. Smith, 633 So0.2d 543
(Fla__5th DCA 1994); Southeast Adminis-

trators, Inc. v. Moriarty, 571 So.2d 589 (Fla.
4th DCA 1990); Old Republic Ins. Co. V.

Whitworth, 442 So.2d 1078 (Fla. 3d DCA
1983); Qullivan v. Liberty Mut. Ins. Co., 367

So.2d 658 (Fla. 4th DCA 1979); see also
Connolly v. Maryland Cas. Co.. 849 F.2d

525 (11th Cir.1988).

The majority relies on Sbley to support its decision
to allow Aguilerato escape the exclusivity of the Act.
Admittedly, Shley can logically be extended to in-
clude Aguileras claim. However, | believe Sbley and
Aguilera are also logically and prudently distinguish-
able on their facts. In Sbley, it was alleged that the
claims adjuster committed fraud by altering Sibley's
statements. Of course, unlike a claim denial or ter-
mination of benefits, fraud is not a common or ordin-
ary part of the claims-handling process. Though a
carrier may deny a claim or terminate benefits, a car-
rier is never entitled to defraud a claimant in the
course of a claims-handling dispute. Therefore, fraud
by a clams adjuster is clearly independent of the
standard workers' compensation claims handling pro-
cess. Unlike the tort aleged in Sbley, | agree with
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the Third District that the tort alleged by Aguilerais
not sufficiently independent of a dispute over wheth-
er Inservices has breached its contractua claims-
handling obligations to alow an exception for
“carrier immunity” under the Act. Aguilera has not
alleged that Inservices committed fraud or any other
such well-defined, intentional tort one can clearly dif-
ferentiate from the claims-handling process. Instead,
he alleges the more nebulous tort of intentiona inflic-
tion of emotional distress. This tort is so closely in-
tertwined with the claims-handling process that, un-
like the clearly defined tort of fraud, one would be
hard-pressed to determine at what point a claims-
handling dispute (that must be resolved within the
Act) gives birth to the separate, independent tort of
intentional infliction of emotional distress. This is
particularly true when the claimant chooses to ignore
the emergency relief the Act provides to expedi-
tiously resolve the increasing distress a carrier may
be causing by its handling of aclaim or its decision to
terminate benefits. For these reasons, | believe Sbley
and Aguilera are both logically and prudently distin-
guishable.

B. Statutory Remedies

| do agree with the mgjority that Aguilera's medical
condition set out as the basis for his claim was ex-
tremely serious. If true, the alegations he makes
about the carrier's handling of his claim clearly
demonstrate*104  improper  claims  handling.
However, as the district court discussed in its well-
reasoned opinion, Aguilera could have sought imme-
diate relief pursuant to the many applicallt%kel 5provi-
sions of the Workers Compensation Act.— As |
have said, Aguilera inexplicably ignored these rem-
edies. Aguilera could have filed for an emergency
medical hearing before the judge of compensation
claims pursuant to section 440.25(4)(h), Florida Stat-
utes (2000), and Florida Rules of Workers Compens-
ation Procedure 4.065(d) and 4.095. This judge could
have held an emergency conference and entered an
order providing Aguilera with the expeditious relief
he claims Inservices unreasonably denied him. Sec-

tion 440.25(4)(h) states:

EN5. The relevant portion of the Third Dis-
trict Court's opinion that discusses this issue
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and other relevant matters is attached as an
appendix at the end of this opinion.

Notwithstanding any other provision of this section,
the judge of compensation claims may require the ap-
pearance of the parties and counsel before her or him
without written notice for an emergency conference
where there is a bona fide emergency involving the
health, safety, or welfare of an employee. An emer-
gency conference under this section may result in the
entry of an order or the rendering of an adjudication
by the judge of compensation claims.

In addition to this emergency relief, section 440.20

Florida Statutes (2000), sets a deadline for the timely
payment of compensation claims and establishes pen-
alties for late payments. And section 440.192, Florida
Statutes (2000), provides a procedure for resolving
any benefit disputes between a carrier and a claimant
and sets strict deadlines for dispute resolution.

So, assuming that Aguileras allegations are true, had
he taken advantage of these procedures, the Act en-
titles him to prompt, emergency relief. Yet, there is
no alegation or evidence that Aguilera ever sought
relief under section 440.25(4)(h) or any other provi-
sion of the Act.—— And, instead of being required to
avail himself of the remedies expressly provided by
the Act to expeditiously resolve his problems with In-
services, Aguilera seeks to avoid the Act's exclusivity
and pursue an independent tort claim. Again, the ma-
jority does not view Aguilera's complete neglect of
these statutory remedies as any barrier to his pursuing
an independent tort claim. | strongly disagree. The ef-
fectiveness of the Workers' Compensation Act will be
seriously undermined if we alow avoidance of the
remedies the Act provides to address claims-handling
problems and, instead, sue carriers in tort for inten-
tional infliction of emotional distress. The Act was
intended to be the sole remedy for workers' compens-
ation injuries and, as shown above, it contains remed-
ies specifically designed for unfortunate cases like
Aguilera's where a claimant's attempts to obtain prop-
er medical care for work-related injuries are thwarted
by a carrier. The Act does not ignore the reality that
claimants will encounter problems with carriers and
the Act provides remedies. | do not think we should
permit a claimant to completely ignore the remedies
provided by the Act. To do so imprudently erodes the

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000006&DocName=FLSTS440.25&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000006&DocName=FLSTS440.25&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000006&DocName=FLSWCPR4.065&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000006&DocName=FLSWCPR4.065&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000006&DocName=FLSWCPR4.095&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000006&DocName=FLSTS440.25&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000006&DocName=FLSTS440.25&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000006&DocName=FLSTS440.20&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000006&DocName=FLSTS440.20&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000006&DocName=FLSTS440.192&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000006&DocName=FLSTS440.192&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000006&DocName=FLSTS440.25&FindType=L

905 So.2d 84
905 S0.2d 84, 30 Fla. L. Weekly S440
(Citeas: 905 So.2d 84)

vitally important doctrine of exclusivity.

ENG. Ignorance of these remedies cannot be
an issue in this case. The record reflects that
Aguilera was represented by counsel very
early in his dealings with Inservices.

C. Erosion of the Doctrine of Exclusivity

Having discussed how Aguileras claim is distin-
guishable from Sbley and the significance of his
avoiding the statutory remedies expressly designed to
address his problems with Inservices, it is important
to briefly address the broader impact the majority's
decision will have upon the doctrine* 105 of exclusiv-
ity. Commentators nationwide have noted that the
emergence of the bad-faith exception EN7 to workers
compensation immunity has dramatically accelerated
the erosion of the exclusive remedy doctrine——
The mgjority decision now adds Florida to the list of
states that have severely eroded the doctrine. While
the “temptation to shatter the exclusiveness principle
by reaching for the tort weapon whenever there is a
delay in payments or atermination of treatment is all
too obvious,” — | believe that courts should be ex-
tremely hesitant to yield to that temptation. The bad-
faith exception chips away at the very foundation of
the workers' compensation system by unsettling the
bargained-for balance between renunciation of com-
mon-law tort damages and the strict liability of em-
ployers for work-related injuries. If an employee with
a workers' compensation claim can recover both tort
damages and workers compensation benefits, then
the fundamental quid pro quo of workers compensa
tion is gone. And such a result is in direct conflict
with the legidative statement that “[t]he workers
compensation system in Florida is based on a mutual
renunciation of common-law rights and defenses by
employers and employees aike” § 440.015, Fla

Stat. (2000).

EN7. Additionally, on the question of carrier
immunity from such claims, | agree with the
court below when it stated:

Aguilera's argument that a carrier does not
have immunity for acts which occur after a
workplace injury, contradicts the obvious in-

tent of section 440.11(4), Florida Statutes
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(2000), as well as common sense. Section
440.11(4) extends immunity from liability to
the employer's workers' compensation carri-
er. Thus a carrier isimmune from tort liabil-
ity for acts taken to discharge its obligations
under the Workers Compensation Act.
These obligations would necessarily include
the adjustment of claims. The adjustment of
a workers' compensation claim presupposes
an injury has aready occurred, because if a
worker has not aready been injured, there
would be no claim to adjust. If we were to
adopt Aguilera’s reasoning, the result would
be an effective stripping of all immunity be-
cause a carrier must necessarily act in the
adjustment of a claim after an injury has
already occurred. This is simply not a com-
mon sense construction and would contra-
dict the intent of the statute, as well as en-
courage amultiplicity of collateral lawsuits.
Aquilera, 837 So.2d at 468 n. 4.

EN8. See Robert R. Potter & Joan T.A. Ga-

bel, The Emerging Bad Faith Cause of Ac-

tion Takes on the Exclusive Remedy Doc-
trine, 48 Mercer L.Rev. 63. 64 (1996); Joan

T.A. Gabel et a., The New Relationship
Between Injured Worker and Employer: An

Opportunity for Restructuring the System,
35 Am. Bus. L.J. 403, 432-33 (1998);

Wendell J. Kiser, Bad Faith Handling of
Workers Compensation Cases: Can It Give
Rise to a Separate Tort Action Against Em-
plovers, Carriers, or Self-lnsureds?, 23 Tort
& Ins. L.J. 147 (1987).

EN9. 2 Arthur Larson & Lex K. Larson,
Larson's Workers Compensation Law §
104.05[3] (desk ed.2004).

Though the mgjority decision may be logically con-
sistent with Sbley, it imprudently expands its reach.
Aguilera had a remedy unavailable to Sibley. At any
point during the six months he was dealing with In-
services, Aguilera could have asked a judge for emer-
gency relief under the Act. He elected not to do so. |
believe that the confluence of Aguilera's decision to
ignore the Act's remedies, the extreme difficulty of
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defining when a claims-handling dispute is suffi-
ciently outrageous to permit an independent tort
claim for emotional distress, and the vital importance
of exclusivity to an effective worker's compensation
scheme dictates approval of the Third District's well-
reasoned decision.

I1.NO EXPRESS AND DIRECT CONFLICT

Not only do | disagree with the majority's decision on
the merits, | also submit *106 that this Court lacks
jurisdiction to take this case. Because of the substant-
ive importance of this case, a detailed discussion of
thisjurisdictional question is appropriate.

The majority cites article V, section 3(b)(3) of the
Florida Congtitution as the basis of its authority for
accepting jurisdiction of this case. Article V, section
3(b)(3) provides that the Supreme Court may review
any decision of a district court of appeal that
“expressy and directly conflicts with a decision of
another district court of appeal or of the supreme
court on the same question of law.” (Emphasis ad-
ded.) In order for this Court to exercise its conflict
jurisdiction under this provision, the conflict must be
express and direct and contained within the four
corners of the opinion sought to be reviewed. Reaves
v. Sate, 485 So.2d 829 (Fla.1986). In this case, there
is no express and direct conflict between Aguilera
and Shley because the cases concern two different
questions of law. In Aguilera, the Third District ex-
pressly held that “the allegations in the present case
are insufficient to come within any exception to the
statutory immunity provided by section 440.11, Flor-
ida Statutes (2000).” Id. at 468. Sbley addresses only
the question of exclusivity as it relates to section
440.37, Florida Statutes (1989). Section 440.37 has
long since been repealed and is entirely irrelevant to
Aguileras specific claim. Sbley never addresses any
of the statutory sections addressed in Aguilera or
Turner, much less the broad question of immunity.

A. Understanding Sibley

In Shley, we considered the following certified ques-
tion from the Second District Court of Appeal:

WHEN AN EMPLOYEE CLAIMS INJURY
ARISING FROM THE ALLEGED FRAUDULENT
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ACT OF AN EMPLOYER/CARRIER COMMIT-
TED IN THE COURSE OF A PROCEEDING INI-
TIATED PURSUANT TO CHAPTER 440[, FLOR-
IDA STATUTES (1989),] ISA CRIMINAL ADJU-
DICATION OF GUILT PRESCRIBED IN SEC-
TION 440.37 A CONDITION TO THE MAINTEN-
ANCE OF AN INDEPENDENT TORT ACTION?

596 So.2d at 1049. Sibley, a worker's compensation
claimant, sued the carrier, Adjustco, seeking com-
pensation for intentional fraudulent acts of its ad-
juster during the claims-handling process. Sibley's
complaint did not allege that a criminal adjudication
of guilt had resulted from those fraudulent acts. Rely-
ing upon section 440.37(2)(c), Adjustco sought to
have those claims dismissed for lack of subject-mat-
ter jurisdiction.m The trial court granted Ad-
justco's motion; however, instead of relying upon
section 440.37, the trial court based its ruling on sec-
tion 440.11. The Second District affirmed the tria
court; but it reached its decision without any reliance
upon section 440.11. Specifically, the Second District
stated that “[t]he focus of Adjustco's contentions ...
was the effect of section 440.37 and its subparts upon
*107 Sibley's claims. The final judgment, however, is
predicated on section 440.11.... We do not rest our af-
firmance upon section 440.11.” Sbley v. Adjustco,
Inc., 573 So0.2d 353, 354 (Fla. 2d DCA 1990). The
Second District went on to say that “[i]n assessing the
correctness of the trial court's disposition of Sibley's
pleaded claims, we need neither consider, dissect nor
analyze the decisions dealing with ‘bad faith’ and
resultant penaltiesin the handling of the claim.” 1d.

FN10. Section 440.37 provided criminal
penalties for fraudulent acts by certain per-
sons involved in the workers' compensation
system. Subsection (2)(c) stated:

Any person damaged as a result of a viola
tion of any provision of this subsection,
when there has been a criminal adjudication
of guilt, shall have a cause of action to re-
cover compensatory damages, plus al reas-
onable investigation and litigation expenses,
including attorney's fees at the trial and ap-
pellate courts.

8§ 440.37(2)(c). Fla. Stat. (1989). Section
440.37 was repealed in 1993. See ch.
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93-415, § 109, Laws of Fla. In its place, the
Legidature enacted section 440.105, Florida
Statutes (Supp.1994). This is a similarly
worded statute, but the express private right
of action of section 440.37(2)(c) is €limin-
ated.

In quashing the Second District's decision, this Court
acknowledged that the Second District “did not rest
its affirmance upon section 440.11.”" Sbley, 596
S0.2d at 1050. Likewise, in answering the question as
certified, this Court did not rest its decision on sec-
tion 440.11 (or any other provision of chapter 440,
except section 440.37). Indeed, section 440.11 is
completely absent from the question of law in Sbley.
We defined the question of law in Sbley asfollows:
In answering the certified question, we must determ-
ine whether the provisions of sections 440.37(1)(b)
and 440.37(2)(e). Florida Statutes (1989), which re-
quire a criminal conviction as a condition precedent
to the maintenance of a tort action by an employee
who claims to have been defrauded, are the exclusive
remedy or an alternative cause of action.

Shbley, 596 So.2d at 1050. Without any reliance upon
or discussion of section 440.11 whatsoever (much
less any relationship between section 440.11 and sec-
tion 440.37), this Court specifically held that “section
440.37 provides only an aternative cause of action
rather than the exclusive cause of action under these
circumstances.” Id. at 1050. Alternatively stated, the
question of immunity under section 440.11 or other-
wise was never before this Court in Sbley. The issue
in Sbley was not whether section 440.11 gave the
carrier immunity from suit. The question of law in
Sbley was whether the statutory cause of action in
section 440.37 was the exclusive remedy or an atern-
ative cause of action for an employee who claimed to
have been defrauded by an insurance carrier.

EN11. Notably, Sbley was decided before
the passage of section 440.015, Florida Stat-
utes. This statute, passed in 1990, provides
that “[t]he workers' compensation system in
Florida is based on a mutua renunciation of
common-law rights and defenses by em-
ployers and employees dike.” § 440.015,

Fla. Stat. (2000).

Page 21

B. Distinguishing the Questions of Law

Turning to the case before us, absolutely nothing
within the four corners of the Third District opinion
in Aguilera expressly and directly conflicts with our
holding on the question of law that was before this
Court in Sbley. To reiterate, in Sbley this Court ex-
pressly said that the question of law before it was to
“determine whether the provisions of sections
440.37(1)(b) and 440.37(2)(e). Florida Statutes
(1989), which require a criminal conviction as a con-
dition precedent to the maintenance of a tort action
by an employee who claims to have been defrauded,
are the exclusive remedy or an alternative cause of
action.” 1d. at 1050. Section 440.37 and its unique,
statutory cause of action no longer existed at the time
of Aguilera’s accident in 1999. Section 440.37 had
been repealed six years earlier, the year after Sbley
was decided.———

EN12. As noted in footnote 7, section
440.37 was replaced in 1993 by section
440.105. However, section 440.105 is never
discussed by the Third District below or the
majority of this Court.

*108 Obvioudly, under these circumstances, the ques-
tion of law before us in Aguilera not only does not
but also could not expressly and directly address the
narrow question of law answered in Sbley. As stated
earlier, the express holding in Aguilera is that the em-
ployee's alegations “are insufficient to come within
any exception to the statutory immunity provided by
section 440.11, Florida Statutes (2000).” Id. at 468
(emphasis added). Nowhere in the decision below,
either in the majority or the dissent, does Aguilera
address the applicability of section 440.37 (or its suc-
cessor, section 440.105) to the employee's claim. In-
stead, making a mistake similar to the majority of this
Court, the mgjority in the Third District acknow-
ledges but never questions the continued viability or
applicability of the express holding in Shley. It ex-
pressly acknowledged the genera principle that a
compensation carrier is not immune from all inten-
tional torts and cited to Shley as one of two examples
of this genera principle of law. The Third District
stated:

The workers' compensation scheme does not immun-
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ize a compensation carrier from wrongdoing which
occurs independently of its claims handling. Sbley v.
Adjustco, Inc., 596 So.2d 1048 (Fla.1992)(adjuster
who fraudulently edited the statement of a claimant
which results in the denial of benefits constitutes an
intentional act independent of the handling of a work-
ers compensation claim); cf. Associated Indus. of
Fla. Prop. & Cas. Trust v. Smith, 633 So.2d 543 (Fla.
5th DCA 1994) (it is not an independent tort for a
workers compensation carrier to withdraw benefits,
as awrongful termination can be remedied under the
statute). Thus once atrial court determines a plaintiff
does have a remedy under the Workers Compensa-
tion Act, the only remaining issue to be considered
prior to dismissal is whether the plaintiff's allegations
involve wrongdoing independent of the workers com-
pensation claim.

Aqguilera, 837 So.2d at 466-67.

As | have shown, there is no express and direct con-
flict between the question of law answered in the de-
cision of this Court in Sbley and the decision by the
Third District in Aguilera. Sbley expressly limited it-
self to addressing the narrow question of exclusivity
relative solely to section 440.37, a statutory provision
long since repealed, and the unique statutory cause of
action section 440.37 provided to claimants. Sbley
never discusses a statutory basis within chapter 440
for exclusivity such as section 440.11. On the other
hand, the opinion in Aguilera never discusses section
440.37 or the exclusivity of its unique statutory cause
of action. Instead, Aguilera addresses the broader
question of exclusivity that arises from section
440.11, the general exclusivity section of chapter
440, and how that section's express grant of immunity
applies to a specific, independent tort not relevant in
Sbley. There is no conflict between Sbley and
Aguilera on the same question of law. Therefore, as
with Turner, we should concede and accept the con-
gtitutional limitations to our jurisdiction, acknow-
ledge the absence of express and direct conflict with
Shbley, and discharge jurisdiction.

CONCLUSION

| believe, as the district court stated, that Aguileras
claim is barred by the exclusivity of the Workers
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Compensation Act. Aguilera could have and should
have pursued the statutory remedies available to him
within the Act. Allowing claimants such as Aguilera
to forego the remedies available to them under the
Act in order to bring an intentional tort claim for
emotional distress that arises directly out of the
claims-handling process will severely
undermine*109 the effectiveness of the Workers
Compensation Act. As | have queried, from here on,
how does one identify the point where a claims-
handling dispute, clearly resolvable within the Act,
gives birth to an independent tort of intentional inflic-
tion of emotional distress? Is this simply a question
of fact to be determined by the jury in the independ-
ent action? The mgjority fails to answer this vitally
important question. And it is from this failure that
much unnecessary trouble will be born.

We should deny jurisdiction in this case. Alternat-
ively, we should affirm the well-reasoned opinion of
the Third District and refuse to further destroy the
foundation of the delicate but vitally important, mu-
tually beneficial compromises upon which the Work-
ers Compensation Act is constructed. In addressing
the question of exclusivity, the district court made a
judicious distinction between Turner and the case be-
foreit. We should affirm that decision.

APPENDIX

An excerpt from the Third District's decision in
Aguilera

Aguilera does not argue that he is without remedies
under the Act. And we note the Act does contain pro-
visions addressing his alegations that the defendants
lied to him concerning available benefits, refused to
schedule appointments with physicians, wrongfully
attempted to deprive or ignored his request for med-
ical treatment and insisted upon tests to evaluate his
medical condition which were contradicted by his
medical condition [n. 2]. Aguileras primary conten-
tion is that the exclusivity provisions of the workers
compensation statutes do not bar his intentional tort
claim because the defendants conduct was out-
rageous and resulted in injuries separate and distinct
from the work related injury [n. 3]. We disagree.

[N. 2] If acarrier “lies’ regarding available benefits,
such statements constitute a criminal offense and sub-
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ject the carrier to penalties under section 440.105
Florida Statutes (2000). The Department of Insurance
is authorized to revoke or suspend the authority of a
workers' compensation carrier for violation of Sec-
tion 440.105. See § 440.106(3), Fla. Stat. (2000).
Damages for bad faith are also authorized by the Act.
See Florida Erection Serv., Inc. v. McDonald, 395
So.2d 203 (Fla. 1st DCA 1981).

A clamant has a number of remedies if a workers
compensation carrier wrongfully attempts to, or de-
prives or ignores, a request for medical treatment.
Section 440.20, Florida Statutes (2000), sets a dead-
line for the timely payment of compensation claims
and establishes pendlties for late payments. Pursuant
to section 440.34(3), Florida Statutes (2000), a
claimant can recover attorneys fees from the carrier
in a clam for medical benefits. Further, section
440.192, Florida Statutes (2000), provides a proced-
ure for resolving any benefit disputes between a car-
rier and a claimant and sets strict deadlines for dis-
pute resolution.

A carrier is entitled to request an independent medic-
al examination concerning compensability or medical
benefits. See § 440.13, Fla. Stat. (2000). However, if
a claimant believes the exam would be inconsistent
with his medical condition, he can seek relief from a
judge of compensation claims who has the power to
deny a carrier's request. See Watkins Eng'r & Con-
structors v. Wise, 698 So.2d 294 (Fla. 1st DCA
1997); Fla. R. Work. *110 Comp. P. 4.065. Aguilera
thus does have remedies under the Act.

[N. 3] The dissent relies on Turner v. PCR, Inc., 754
So.2d 683 (Fla.2000), to support their claim that In-
services be denied the immunity provided by the Act.
However, Turner is distinguishable from the instant
case.

Turner involved the continued use of a chemical,
TFE by an employer, PCR, who had advanced know-
ledge of TFE's ultrahazardous nature. In fact, the
manufacturer of TFE, notified PCR of its intention to
discontinue supplying TFE throughout the United
States because of the inherent danger and the high
risk of injury of using TFE. In addition, PCR had first
hand knowledge of the high risk associated with
handling TFE because there had been at least three
other similar uncontrolled explosions in less than two
years at PCR's chemical plant.
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PCR ignored the warnings and danger signs and con-
tinued to alow its employees to use TFE in unsafe
procedures because PCR needed to meet a fast ap-
proaching contractual deadline. As a result, one em-
ployee died and another received serious injuries in
an explosion caused by TFE.

The injuries in Turner, can be traced directly to the
grossly negligent actions of PCR. If not for PCR's de-
cision to continue to use TFE, the employees would
not have been injured.

In contrast, Inservices had no part in causing
Aguilerasinjuries. Aguilerawould have needed med-
ical care with or without Inservices's alleged miscon-
duct. Thus, there is no separate act, independent from
Inservices's handling of the claim, which injured or
“to a substantial certainty” would have caused
Aguileras injuries. Furthermore, as noted prior, other
remedies for Aguileras claims are provided for by
the Act.

In order for an independent tort to exist, there must
be facts that are distinct from a breach of contract.
See HTP, Ltd. v. Lineas Aereas Costarricenses SA.,
685 So0.2d 1238 (Fla.1996); Invo Florida, Inc. v.
Somerset Venturer, Inc., 751 So.2d 1263 (Fla. 3d
DCA 2000); Here, all of Aguileras allegations deal
with the manner in which his claim was handled by
the defendants pursuant to the workers' compensation
insurance contract. Since al of the allegations relate
to the defendants alleged breach of contractual oblig-
ations under the workers' compensation policy, no in-
dependent acts have been aleged and thus there is no
independent tort. See Sullivan v. Liberty Mut. Ins.
Co., 367 So.2d at 658. Aguileras injuries arising
from any delays in medical treatment were incidental
to his original injury and compensable by his em-
ployer's compensation carrier. [n. 4] See Old Repub-
lic Ins. Co. v. Whitworth, 442 So.2d at 1079.

[N. 4] Aguilera's argument that a carrier does not
have immunity for acts which occur after a work-
place injury, contradicts the obvious intent of section
440.11(4), Florida Statutes (2000), as well as com-
mon sense. Section 440.11(4) extends immunity from
liahility to the employer's workers compensation car-
rier. Thus a carrier is immune from tort liability for
acts taken to discharge its obligations under the
Workers Compensation Act. These obligations
would necessarily include the adjustment of claims.

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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905 So.2d 84
905 S0.2d 84, 30 Fla. L. Weekly S440
(Citeas: 905 So.2d 84)

The adjustment of a workers compensation claim
presupposes an injury has already occurred, because
if aworker *111 has not aready been injured, there
would be no claim to adjust. If we were to adopt
Aguileras reasoning, the result would be an effective
stripping of all immunity because a carrier must ne-
cessarily act in the adjustment of a claim after an in-
jury has aready occurred. This is simply not a com-
mon sense construction and would contradict the in-
tent of the statute, as well as encourage a multiplicity
of collateral lawsuits.

In conclusion, we find the allegations in the present
case are insufficient to come within any exception to
the statutory immunity provided by section 440.11
Florida Statutes (2000). See Sheraton Key Largo v.
Roca, 710 So.2d at 1016; Old Republic Ins. Co. v.
Whitworth, 442 So.2d at 1078; Sullivan v. Liberty
Mutual Insurance Co., 367 So.2d at 658. Accord-
ingly, the trial court erred in finding the cause of ac-
tion was not barred by the Act, and the case is hereby
reversed and remanded with instructions to enter a fi-
nal order dismissing the complaint.

Inservices, Inc. v. Aguilera. 837 So.2d 464. 467-68
(Fla. 3d DCA 2002).

WELLSand CANTERO, JJ., concur.
Fla.,2005.

Aguilerav. Inservices, Inc.

905 So.2d 84, 30 Fla. L. Weekly $S440
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